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FEDERAL COURT 

 

CLASS PROCEEDING 
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CHERYL TILLER, MARY-ELLEN COPLAND AND DAYNA ROACH 
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HER MAJESTY THE QUEEN 

 

Defendant 

 

 

WRITTEN REPRESENTATIONS OF THE DEFENDANT,  

ATTORNEY GENERAL OF CANADA  

Responding to the Plaintiffs’ Motion to Approve a  

Protocol for Auxiliary Constables 

 

 

OVERVIEW 

1. The settlement in this case addresses the claims of women who were not 

eligible to make a claim under a previous class action settlement - Merlo-Davidson. As 

explained by this Court, “…the genesis of this litigation was the realization that female 

non-RCMP personnel and others engaged with the RCMP and who experienced the 

same type of abuse and discrimination as the serving RCMP members, were not 

covered by the Merlo-Davidson case”1 [emphasis added]. Auxiliary constables, who 

are the subject of the present motion, were eligible in Merlo-Davidson.  

 

                                                           
1 Tiller v Canada, 2020 FC 321 at paras 14-15 [Tiller Settlement #2]. 
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2. While it is unfortunate that some women may not have acted upon their 

opportunity to apply for compensation in Merlo-Davidson, that opportunity was 

provided in a manner that all parties, and this Court, agreed was appropriate. Class 

actions strike a balance between providing an effective remedy for class members and 

providing finality to all parties. Removing that finality by amending settlements after 

the fact would set a precedent that would discourage defendants from settling such 

claims.  

3. The relief sought by the Plaintiffs would require a re-opening and rewriting of 

the certification order in this case and to multiple provisions of the approved settlement 

agreement, in order to add class members whose claims were released in Merlo-

Davidson. This relief is outside of the Court’s jurisdiction. The Court is unable to 

expand the class definition and rewrite the terms of the settlement agreement.  The 

Court’s supervisory jurisdiction is limited to implementing the agreed upon terms.   

FACTS 

1. Merlo-Davidson Primary Class Definition 

4. On January 13, 2017, Justice McDonald certified Merlo and Davidson v. Her 

Majesty the Queen, [Merlo-Davidson] as a class action for settlement purposes.2 The 

Merlo-Davidson class action relates to gender and sexual orientation based harassment 

and discrimination of women who worked in the Royal Canadian Mounted Police 

[RCMP].  

5. The certification order in Merlo-Davidson contained an express reference to 

Auxiliary Constables being part of the primary class:”3 

a. Primary Class Members: All female current and former living 

Regular Members, Civilian Members and Public Service 

Employees (who are appointed by the Commissioner of 

the RCMP under the delegated authority of the Public Service 

Commission pursuant to the Public Service Employment 

                                                           
2 Merlo v. Canada, 2017 FC 51 [Merlo Certification]. 
3 Merlo Certification, supra note 2 at para 17. 

67 



 
 

  

Act, R.S.C., 1985, c. P-32; amended S.C. 2003, c. 22, ss.12 and 13) 

who worked within the RCMP at any time during the Class Period. 

The Class Period is September 16, 1974, to the date the Settlement 

receives court approval. 

i. For the purposes of the Settlement, “Regular 

Members” includes Regular Members, Special 

Constables, Cadets, Auxiliary Constables, Special 

Constable Members, and Reserve Members. 

ii. For the purpose of the Settlement, “Public Service 

Employees” includes Temporary Civilian Employees 

who, prior to 2014 were appointed under the now-

repealed subsection 10(2) of the RCMP Act, R.S.C., 1985, 

c. R-10. 

[emphasis added] 

6. The Notice of Certification and Settlement Approval Hearing attached to 

Justice McDonald’s order certifying the litigation as a class proceeding, repeated the 

primary class definition and its express inclusion of Auxiliary Constables.4 In addition, 

in the opening lines, it stated: 

If you are a female or identify as a female and were an RCMP Regular 

Member (for the purposes of this Settlement includes Regular Members, 

Special Constables, Cadets, Auxiliary Constables, Special Constable 

Members, and Reserve Members), Civilian Member or Public Service 

Employee (for purposes of this Settlement includes Temporary Civilian 

Employees) working within the RCMP, this notice may affect your legal 

rights.  Please read it carefully. 

[emphasis added] 

7. In Merlo-Davidson, the evidence supporting certification included an affidavit 

from Dr. James Lea. Dr. Lea provided evidence of the number of women working in 

different roles with the RCMP. In particular, he provided evidence that on April 1, 

2013, there were 362 Auxiliary Constables and 2,790 volunteers working with the 

RCMP.5 

                                                           
4 Merlo Certification, supra note 2, Schedule A.  
5 Affidavit of Deanna Wissman sworn June 30, 2021 [Wissman Affidavit], Ex B at 

para 3, Defendant’s Motion Record [DMR] at pp 10-16. 
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8. After the Certification Order was issued, Klein Lawyers, as one of the class 

counsel in Merlo-Davidson, posted information about the settlement on its website and 

also included the reference to Auxiliary Constables in describing who was eligible to 

participate in the settlement.6  

9. As explained by Justice McDonald when she approved the Merlo-Davidson 

settlement, a “robust notice distribution scheme to potential class members was 

undertaken. Class counsel estimates that over 20,000 notices were sent out. Notices 

were also published in newspapers throughout the country.”7 Additionally, class 

counsel advised the Court that they had been contacted by over a thousand women 

wishing to participate in the Merlo-Davidson Settlement. She also noted that the 

representative plaintiffs had a “hands-on role in the settlement discussions and 

communication with potential class members.”8  

10. The notice of settlement approval contained the same opening language as the 

notice of certification, explicitly indicating that Auxiliary Constables were included.9 

2. Tiller Primary Class Definition 

11. In this case, the parties intentionally defined the class broadly in order to 

capture women who were not included in Merlo-Davidson. Justice Phelan explained 

that a “broad definition of the Primary Class is meant to describe the large group of 

women who have worked or volunteered with or under the RCMP in varying capacities 

but who were not included in the Merlo-Davidson settlement” [emphasis added].10  

                                                           
6 Wissman Affidavit, Ex E, DMR at pp 59.-65  
7 Merlo v Canada, 2017 FC 533 [Merlo Settlement], at para 50. 
8 Merlo Settlement, supra note 7 at paras 51, 52. 
9 Wissman Affidavit, Ex D, DMR at pp 55-58. 
10 Tiller Settlement #2, supra note 1 at para 18. 
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12. On July 5, 2019, Justice Phelan certified this proceeding as a class action for 

settlement purposes.11 The certification order expressly excluded those individuals who 

are primary class members in Merlo-Davidson: 

Primary Class Members: all current and former living Municipal 

Employees, Regional District Employees, employees of non-profit 

organizations, volunteers, Commissionaires, Supernumerary Special 

Constables, consultants, contractors, public service employees, students, 

members of integrated policing units and persons from outside agencies 

and police forces who are female or publicly identify as female and who 

were supervised or managed by the RCMP or who worked in an RCMP 

controlled workplace during the Class Period, excluding individuals who 

are primary class members in Merlo and Davidson v. Her Majesty the 

Queen, Federal Court Action Number T-1685-16 and class members 

in Ross, Roy, and Satalic v. Her Majesty the Queen, Federal Court Action 

Number T-370-17 or Association des membres de la police montée du 

Québec inc., Gaétan Delisle, Dupuis, Paul, Lachance, Marc v. HMTQ, 

Quebec Superior Court Number 500-06-000820-163. The Class Period is 

September 16, 1974 to the date the Court certifies the action as a class 

proceeding. 

[emphasis added] 

13. The Notice of Certification also expressly excluded primary class members in 

Merlo-Davidson:12 

Excluded from the class are individuals who are primary class members in 

Merlo and Davidson v Her Majesty the Queen, Federal Court Action 

Number T-1685-16… 

14. On March 10, 2020, Justice Phelan approved the settlement agreement in this 

proceeding.13 The definition of primary class members in the settlement agreement 

expressly excluded primary class members in Merlo-Davidson.  

Primary Class Members means current and former living Municipal 

Employees, Regional District Employees, employees of non-profit 

organizations, volunteers, Commissionaires, Supernumerary Special 

Constables, consultants, contractors, public service employees, students, 

                                                           
11 Tiller v Canada, 2019 FC 1501 [Tiller Certification], certification order. 
12 Tiller Certification, supra note 11, Schedule A. 
13 Tiller v Canada, 2020 FC 320 [Tiller Settlement]; Tiller Settlement #2, supra note 

1.  
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members of integrated policing units and persons from outside agencies 

and police forces who are female or publicly identify as female and who 

were supervised or managed by the RCMP or who worked in an RCMP 

controlled workplace during the Class Period, excluding individuals who 

are primary class members in Merlo and Davidson v. Her Majesty the 

Queen, Federal Court Action Number T-1685-16 and class members 

in Ross, Roy, and Satalic v. Her Majesty the Queen, Federal Court Action 

Number T-370-17 or Association des membres de la police montée du 

Québec inc., Gaétan Delisle, Dupuis, Paul, Lachance, Marc v. HMTQ, 

Quebec Superior Court Number 500-06-000820-163. The Class Period is 

September 16, 1974 to the date the Court certifies the action as a class 

proceeding. 

[emphasis added] 

15. The Notice Plan and Notice of Settlement Approval attached to Justice 

Phelan’s order approving settlement also repeated the primary class definition and its 

exclusion of individuals who are primary class members in Merlo-Davidson.14  

16. The claim form in this proceeding also states that anyone who was a primary 

class members in Merlo-Davidson is excluded from this settlement:15 

You should not complete a Claim Form if you were a class Member in the 

Merlo/Davidson class action… 

[emphasis in original] 

3. Amendments to the Settlement Agreement 

17. The settlement agreement in this case allows for substantive amendments only 

where the parties first agree to those amendments in writing.16  

14.02  Amendments 

Except as expressly provided in this Agreement, no substantive 

amendment or supplement may be made to the provisions of this 

Agreement and no restatement of this Agreement may be made unless 

                                                           
14 Tiller Settlement, supra note 13, Schedule A – Notice Plan and Schedule C – 

Notice of Settlement Approval. 
15 Tiller Settlement, supra note 13, Schedule B, Appendix 1. 
16 Tiller Settlement, supra note 13, Schedule A at para 14.02. 
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agreed to by the Parties in writing and any such amendment, supplement 

or restatement is approved by the Court. 

4. Changes and Extensions to the Claims Period 

18. In early 2020, after COVID-19 surfaced as a global pandemic, the Federal 

Court and Federal Court of Appeal issued Practice Directions suspending the running 

of time under their respective Rules of Court. Additionally, federal legislation was also 

enacted to suspend limitation periods. In order to respond to those suspensions, the 

parties agreed to clarify in writing, and this Court agreed, that the implementation date 

of the settlement agreement was July 16, 2020.17  

19. Additionally, to ensure that the settlement process included as many 

individuals as possible, including those who may have been adversely impacted by 

COVID-19, the parties agreed to provide more time to complete claims for individuals 

who had opened an online file with the claims administration, or contacted class 

counsel, prior to the claims filing deadline.  

20. The parties agreed to a deemed extension under the provisions of the 

settlement agreement dealing with extensions of the claim filing deadline. By order 

dated January 6, 2021, this Court approved the parties’ agreement and granted an order 

by consent to extend the claim filing deadline to April 22, 2021 to those primary class 

members who had, on or before January 12, 2021, opened an online file with the Claims 

Administrator, or contacted class counsel.18   

5. Finality of Assessors’ Decisions 

21. The settlement agreement provides that decisions on claims made by an 

Assessor will be final and binding upon the claimant, subject to a limited right of a 

claimant assessed at Level 2 to request a reconsideration. The settlement agreement 

                                                           
17 Tiller v Canada, 2020 FC 845. 
18 Tiller v Canada, 2021 FC 25. 
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expressly states that there is no right of appeal or judicial review from any decision 

made by an Assessor: 

6.05 Decisions of the Assessor 

The Assessor will render a Decision in respect of a Claim to a Claimant 

promptly after the decision is made in accordance with paragraph 32 of 

Schedule B to this Agreement. A Decision of the Assessor in respect of a 

Claim will, subject to the limited right of a Claimant assessed at Level 2 

to request a reconsideration as set out in the Claims Process in Schedule B 

of this Agreement, be final and binding upon the Claimant. For further 

clarity, there is no right of appeal or judicial review from any Decision of 

the Assessor.19 

ISSUES 

22. The substantive issues the Court must address in considering the plaintiffs’ 

requested relief are: 

a. Are Auxiliary Constables covered by the class definition in this matter? 

Canada says no. 

b. If they are not, which Canada says is the case, can the Court amend the class 

definition at this point in the proceedings to include Auxiliary Constables? 

Canada says the Court cannot make this amendment. 

c. Even if the class definition can be amended, can the Court amend provisions 

of the approved settlement agreement to: 

i. Extend the class period; and 

ii. Require the Assessors to reconsider decisions already issued?  

Canada says that the Court cannot make these amendments.  

                                                           
19 Tiller Settlement, supra note 13, Schedule A, ss 6.05. 
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ANALYSIS  

23. Prior to addressing the substantive issues, there is a preliminary matter to be 

addressed, namely the weight to be given to the affidavit evidence of Whitney Santos 

filed in this application.  

1. The Affidavit of Whitney Santos Filed on this Application is Unreliable 

24. The Santos affidavit relied upon by the Plaintiffs provides information in an 

inherently unreliable manner.  It contains opinion, supposition, and hearsay and 

double-hearsay from unidentified sources. Most importantly, it is internally 

contradictory and contains inaccurate statements.20  

25. In paragraph 20 Ms. Santos states that “Of the women who have provided 

feedback in writing, none received notice of the Merlo-Davidson settlement”. 

However, the evidence Ms. Santos relies on for this statement, Exhibit D, reveals that 

at least two of those women say they receive notice. One states “I received an initial 

letter”. Another states “I recall a piece of paper that was stapled to the wall in my 

Detachment”.21 

26. Ms. Santos also indicates in paragraph 17 that “a potential claimant would 

need to read the Merlo-Davidson Agreement in order to determine that a volunteer who 

is also an Auxiliary Constable would not meet the definition under the Primary Class 

Member in Tiller”. Not only is this impermissible opinion evidence, it is also false. It 

was not necessary for claimants to read the agreement in Merlo-Davidson. All that was 

required is that they inform themselves of the class definition in Merlo-Davidson, 

which was available in a number of places other than the agreement, including notices 

                                                           
20 Affidavit of Whitney Santos sworn June 23, 2001 [Santos Affidavit] at paras 10-

13, 16, 17, 20-21, Plaintiffs’ Motion Record [PMR] at pp 10-14. 
21 Santos Affidavit at para 20 and Ex D: Claimant CG (Q5) and Claimant LT (Q3), 

PMR at pp 13-14, 25, 29 
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issued in Merlo-Davidson, the statement of claim in this matter, and on Klein Lawyers’ 

website.22  

27. While hearsay evidence is permissible on an application of this nature, given 

the issues of accuracy in the Santos affidavit, the reliability of such evidence is 

significantly undermined. 

2. The Tiller Class Definition Cannot be Interpreted to Include Auxiliary 

Constables 

28. The plaintiffs ask that the class definition in the settlement agreement be 

“interpreted” to include Auxiliary Constables. However, this is not possible on any 

reasonable interpretation of the class definition. 

29.  The terms of a settlement agreement, like all contracts, must be read in 

accordance with the plain language of the agreement. As this Court has stated in 

relation to the interpretation of a settlement agreement: 

[T]he golden rule of contract interpretation is that the “literal meaning must be 

given to the language of the contract, unless this would result in absurdity.” 

Context can be admitted to show the purpose for which the contractual 

provision at issue was included, not to vary the meaning of the words of a 

written contract. Evidence of one party's subjective intention is not relevant and 

extrinsic evidence should not be considered when the contract is clear and 

unambiguous. [citations omitted]23 

30. In JW v Canada (AG), the Supreme Court, in the context of a class action, 

stated that “Courts have a duty to ensure that the Agreement is implemented in 

accordance with the intentions of the parties as reflected in the Agreement’s terms.”24  

                                                           
22 Statement of Claim in T-1673-17 at para 29, DMR, tab 3 at pp 87-105; Wissman 

Affidavit, Ex E, DMR at pp 59-65. 
23 Taticek v. Canada (Border Services Agency), 2015 FC 542. 
24 JW v Canada (AG), 2019 SCC 20 at para 32 [JW].   
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31. The parties to the Merlo-Davidson and Tiller settlement agreements agreed 

that Auxiliary Constables would be eligible for compensation in Merlo-Davidson and 

excluded from Tiller, and this was clearly articulated in the agreements. 25 

32. In addition, before each settlement agreement was approved, the Court 

determined that the terms of those settlement agreements were fair and reasonable. 

a. Auxiliary Constables were Included in Merlo-Davidson 

i. The Class Definition in Merlo-Davidson Specifically Included 

Auxiliary Constables, as did the Notice Campaign 

33. The class definition in Merlo-Davidson included “Regular Members” and 

stated that “[f]or the purposes of this settlement, ‘Regular Members’ 

includes…Auxiliary Constables…”.26  

34. This was also set out in the form of notice approved by the Court, and Klein 

Lawyers’ information on their website, which clearly set out that Auxiliary Constables 

were included in the class.  

35. It was the clear intention of the parties in Merlo-Davidson that Auxiliary 

Constables were primary class members and the agreement clearly articulated this. 

ii. Reasonable Notice was Provided in Merlo-Davidson 

36. Developing an adequate notice plan is the responsibility of the plaintiffs.  It 

need not be perfect in its reach or contents.27  Rule 334.32 of the Federal Courts Rules 

sets out the factors the Court considers in assessing the timing and reach of notice, the 

                                                           
25 Tiller Certification, supra note 11 at para 2.  
26 Merlo Certification, supra note 2 at para 17.   
27 Federal Courts Rules, SOR/98-106, Rule 334.16 (e) and 334.32 (1) [Federal Court 

Rules]; The Honourable Mr. Justice Ward K Branch & Mathew P Good, Class Actions 

in Canada, 2nd Edition (Toronto: Thomsom Reuters, 2021) Chapter 10 Class Notice 

and Communication, § 10:1 The Requirement for Notice. 
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means by which notice may be given, and also prescribes the information that must be 

included.28  The Rules require that notice should provide enough information to class 

members so that they can determine whether they wish to participate in a settlement or 

opt-out.29    

37. This Court described the notice of certification and settlement approval 

hearing in Merlo-Davidson as robust and extensive, and noted that the rights of 

members to participate in the settlement were detailed in the communications:   

[12] Following the certification of the class action, Class counsel 

undertook an extensive communication plan to advise potential class 

members of the proposed settlement and to advise them of the date of the 

settlement approval hearing. The right of class members to object to the 

settlement and the right to opt out were also detailed in the 

communications.  

[13] At the hearing, I was advised that communications were sent to over 

20,000 class members. As well, a copy of the Settlement Agreement had 

been made available on Class counsel websites and on the Assessor’s 

website.30  

38. The Merlo-Davidson certification notice plan and its distribution was 

described by Whitney Santos, in an affidavit filed in that proceeding, as “very 

successful” and “highly effective” and a similar plan was set out for notice of settlement 

approval.31  The information posted on Klein Lawyers’ website made clear that 

Auxiliary Constables were class members and the notice referred to Auxiliary 

Constables in the opening paragraph.32  

39. The notice campaign in Merlo-Davidson was developed to reach the entire 

class, including Auxiliary Constables.  The campaign was extensive, and included a 

                                                           
28 Federal Courts Rules, Rule 334.32. 
29 Federal Courts Rules, Rule 334.32(5); Canada Post Corp v Lépine, 2009 SCC 16 

[Lépine] at para 42; Wenham v Canada (AG), 2019 FC 383 at paras 10, 11.   
30 Merlo Settlement, supra note 7 at paras 12, 13, 50. 
31 Wissman Affidavit, Ex C at paras 80-91, Ex D, DMR at pp 41-43, 55. 
32 Wissman Affidavit, Ex E, DMR at pp 59-65.   
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combination of traditional and online media, postings in RCMP workplaces, and a 

direct mail-out where current addresses were on file. Contrary to class counsel’s 

assertion,33 at least two of the four claimants referred to in Exhibit D to the Santos 

Affidavit filed in this proceeding explicitly indicate that they received notice in Merlo-

Davidson, one directly and one through a posting in a detachment.34   

40. There is no question that Auxiliary Constables were primary class members 

in Merlo-Davidson and that a robust notice campaign made this clear.  While that notice 

may not have come to the attention of every class member, perfection is not required 

nor expected. 35  

b. Merlo-Davidson Primary Class Members are Excluded in Tiller 

41. The class definition in this case explicitly excludes those who were primary 

class members in Merlo-Davidson. As a result, Auxiliary Constables, as primary class 

members in Merlo-Davidson, are clearly excluded. 

42. The fact that the class definition in this caserefers to “volunteers”, and 

Auxiliary Constables volunteer their services, does not change this. There are many 

volunteers with the RCMP other than Auxiliary Constables, and it is those individuals 

who the term “volunteer” captures.  In fact, the largest proportion of volunteers with 

the RCMP are in roles other than Auxiliary Constables. While Auxiliary Constables 

may be volunteers within the RCMP, the terms are not synonymous. Rather Auxiliary 

Constables are a specialised subset of volunteers within the much broader category. 

Unlike other volunteers, Auxiliary Constables receive specialised training by the 

RCMP, and commit to the program for an extended period.36 

                                                           
33 Santos Affidavit at para 20 PMR tab 2 at pp 13-14; Plaintiffs’ Written Submissions, 

at para 18, PMR tab 4 at p 92.   
34 Santos Affidavit, Ex D: Claimant CG (Q5), Claimant SF (Q5), Claimant LT (Q3 and 

5), PMR at pp 25, 28, 29.  
35 Lépine, supra note 29 at para 43. 
36 Santos Affidavit, Ex E, PMR at pp 30-32. 
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i. The Notice in Tiller was not Required to Target Excluded Groups 

43. The Plaintiffs err in alleging that the notice in this case was inadequate 

because it did not expressly exclude Auxiliary Constables from the definition of 

volunteers.  First, Auxiliary Constables were expressly excluded by excluding Merlo-

Davidson primary class members. Second, the purpose of notice is to reach those who 

are in the class definition, not those who are not.  As Auxiliary Constables are not class 

members in this case, they were not the intended recipients of the notice.  There is no 

requirement that notice be directed to individuals who are clearly not class members to 

ensure that they do not mistakenly assume that they are.  

44. The parties endorsed, and this Court approved, the notice that was provided in 

Merlo-Davidson. As a result, this case must proceed on the basis that the notice plan in 

Merlo-Davidson was generally effective in relation to the Merlo-Davidson class, 

including Auxiliary Constables. It was not for the parties in this subsequent proceeding 

to ensure that Merlo-Davidson class members know who they are. While it is 

unfortunate that some individuals may have been confused, the notice in this case made 

clear that Merlo-Davidson primary class members are excluded and the information as 

to who is a Merlo-Davidson class member was still available on Klein Lawyers’ 

website. 

45. The plaintiffs’ reliance on Canada Post Corp. v. Lépine is misplaced. That 

case deals with the requirements of a notice plan to reach the class members so they 

can make decisions about the class action’s impact on their rights. Nothing in this case 

impacts the rights of Merlo-Davidson class members. The claims of those class 

members were governed by that proceeding and have now been released.37 No form of 

notice in this case would change that, and the notice in this proceeding was not required 

to address Merlo-Davidson class members.   

                                                           
37 Merlo Settlement, surpa note 7, Order, ss. 14-16. 
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46. In effect the plaintiffs attempt to collaterally attack the notice provided in 

Merlo-Davidson. While this Court’s rulings, and the parties evidence, in Merlo-

Davidson was clear that the notice campaign in that case was robust and successful, 

even if that was not the case, it would have had to be addressed within the Merlo-

Davidson proceeding, and not within this proceeding.  

3. The Court Lacks Jurisdiction to Make the Proposed Order 

47. The “Protocol” requested by the plaintiffs requires this Court to amend its 

certification order to change the class definition, and to amend terms of the settlement 

agreement in this matter, including: the class definition, the time period for the filing 

of claims, and the provisions providing that decisions of the Assessors are final.  The 

Court’s supervisory jurisdiction does not permit any of these amendments.   

a. The Class Definition Cannot be Amended to Include Individuals 

with Released Claims 

48. While the plaintiff attempts to characterise this as an issue of interpreting the 

class definition, as set out above, the class definition is clear in excluding Auxiliary 

Constables as members of the primary class in Merlo-Davidson. The class was defined 

by this Court’s certification order. In order to include Auxiliary Constables at this stage, 

not only would the approved settlement agreement require amendment, the certification 

order would also require amendment. The plaintiffs have not requested this relief, and 

it would be improper in any event.  

49. While Rule 334.19 of the Federal Court Rules allows for amendment of the 

certification order, the class definition can only be expanded where the additional 

individuals sought to be included can meet the certification test.38 Here that is not 

possible.  

                                                           
38 Endean v Canadian Red Cross Society (24 June 1998), Vancouver C965349 

(BCSC) at para 8. 
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50. Auxiliary Constables, as primary class members in Merlo-Davidson, have had 

their claims released through the operation of that proceeding.39 Rule 334.29 of the 

Federal Court Rules makes it clear that once a settlement is approved by the Court, the 

settlement “binds every class or subclass member who has not opted out of or been 

excluded from the class proceeding.”40 

51. Given the release of their claims in Merlo-Davidson, the individuals the 

plaintiffs now seek to add to the class definition do not have a viable cause of action, 

which is a requirement for certification.41 

52. This situation differs from the agreement reached between the parties, and 

communicated to the Assessors, in relation to public service employees. In contrast to 

Auxiliary Constable, which is a well defined and clear category, public service 

employees who were class members in Merlo-Davidson were defined in a technical 

manner. The definition of public service employees in Merlo-Davidson did not 

facilitate individuals to know whether they were captured by that settlement.  

53. In implementing the settlement agreement it was also very difficult for the 

Assessors to determine a public service employee’s eligibility on the basis of the 

definitions, specifically whether they were a public service employee appointed by the 

Commissioner of the RCMP (Merlo-Davidson) or by some other process (Tiller). The 

parties therefore agreed to an interpretation of public service employee which could be 

addressed through a practical approach - that any federal public service employee who 

worked in an RCMP workplace is not considered a Merlo-Davidson class member, and 

therefore excluded, unless she received compensation in Merlo-Davidson.42  

                                                           
39 Merlo Settlement, supra note 7, Order, ss. 14-16; Merlo Settlement Agreement, 

Article 10. 
40 Merlo Settlement, supra note 7 at para. 15. 
41 Federal Court Rules, Rule 334.16 (1)(a). 
42 Affidavit of Connie Luong sworn December 18, 2020, Ex A, PMR at pp 78-81. 
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b. The Court’s Supervisory Jurisdiction is Limited 

54. The other aspects of the requested “Protocol” require amendments to the 

approved settlement agreement that go beyond what is permitted under the Court’s 

supervisory jurisdiction. Under its supervisory jurisdiction a court may intervene in the 

administration and implementation of an approved settlement agreement only where a 

relevant term of the agreement is not considered or if there is a gap in the agreement.43  

55. As Justice McDonald explained when she approved the settlement in Merlo-

Davidson, the court has the power to approve or reject a settlement, but it may not 

modify or alter a settlement.44  

56. Justice Perell, in explaining the scope of a court’s jurisdiction in a settled class 

action,  has stated: 

Although the court’s settlement approval order reserved a jurisdiction to 

consider applications about the administration of the settlement, the court does 

not have jurisdiction to change the nature of the settlement reached by the 

parties. 

While a court has the jurisdiction to reject or approve a settlement, it does not 

have the jurisdiction to rewrite the settlement reached by the parties…45 

57. In relation to both the claims period and the finality of the Assessors’ 

decisions, there is neither a gap in the agreement, nor has a term of the agreement been 

ignored.     

                                                           
43 JW, supra note 24 at para 35; Merlo v Canada, 2020 FC 1005 at para 23.  
44 Merlo Settlement, supra note 7 at paras 16, 17; Haney Iron Works Ltd v 

Manufacturers Life Insurance Co, 1998 CanLII 3085 (BCSC) at para 22. 
45 Lavier v MyTravel Canada Holidays Inc., 2011 ONSC 3149 [Lavier] at paras 31, 

32. 
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c. This Court does not have Jurisdiction to Amend the Claims Period  

58. The claims period, and the previously agreed to, and court approved, deemed 

extension to that period, and the time for claimants to apply for an extension under the 

settlement agreement, have all expired.  

59. A change to the claims period would be a substantive amendment to the 

settlement agreement.46 While the provisions of s.14.02 of the settlement agreement 

allows substantive amendments, such amendments require the agreement of the parties 

and the approval of the court. The agreement of one party is not sufficient.   

60. This Court’s supervisory jurisdiction also does not allow for the amendment 

of this provision as there is no “gap” in relation to the claims period which this Court 

must fill, and no provision of the agreement which is being disregarded in rejecting 

future claims filed. 

61. The women for whom the plaintiffs seek to extend the claims period did not 

miss their opportunity to file a claim in this matter as a result of a misunderstanding. 

They were never intended to be covered by this settlement. Instead they were intended 

to be, and were, covered by the Merlo-Davidson settlement. The Merlo-Davidson 

settlement was approved on the basis that it was fair and reasonable and in the best 

interests of the class as a whole.47 This included Auxiliary Constables. 

62. The standard against which a settlement is approved in a class action is 

whether the settlement falls within the range of reasonableness, not perfection.48 

Additionally, the court approving settlement examines how the settlement was 

negotiated to ensure the settlement agreement is the result of good faith bargaining 

between the parties.49  

                                                           
46 Lavier, supra note 45 at para 35. 
47 Merlo Settlement, supra note 7 at paras 26, 35, 56. 
48 Châteauneuf v. Canada, 2005 FC 286 at para 7. 
49 Fakhri et al v Alfalfa's Canada, Inc cba Capers, 2005 BCSC 1123 at paras 9, 10. 

83 



 
 

  

63. While it is unfortunate that, for any number of possible reasons, some women 

may not have taken advantage of their opportunity to file a claim in Merlo-Davidson, 

this does not create a “gap” which this Court can fill using its supervisory jurisdiction 

in another proceeding. It is likely also true that some individuals in other categories of 

claimants in Merlo-Davidson did not file claims. To create a second chance for one 

class of claimants and not others would be unfair.  

64. Given that notice campaigns are rarely, if ever, perfect, it is inevitable that 

some individuals will miss their opportunity in any class action. This can create a 

situation that seems unfair. However, class actions are, by their nature, a compromise. 

As described in Dabbs v. Sun Life Assurance Co. of Canada “all settlements are the 

product of compromise and a process of give and take and settlements rarely give all 

parties exactly what they want.”50  In approving a settlement, courts determine that the 

class as a whole will benefits from the process, knowing that the result is that all class 

members’ claims will be released, whether or not they file a claim.51  

65. Class actions strike a balance between providing an effective remedy for class 

members and providing finality to all parties. If courts amend settlements after the fact 

to remove that finality, the balance that class actions are designed to achieve is lost. 

Without finality, defendants will be much less willing to enter into settlements.52  

d. This Court does not have Jurisdiction to Amend the Provisions 

Dealing with the Finality of the Assessors’ Decisions  

66. The same considerations that apply to the requested amendment to the claims 

period also apply to the requested amendment to the provisions providing for the 

finality of the Assessors’ decisions. Having the Assessors’ decisions be final and 

binding was part of the bargain that was struck between the parties. Amending that 

provision would be a substantive amendment to the settlement agreement and cannot 

                                                           
50 Dabbs v Sun Life Assurance Co of Canada, [1998] OJ No 2811 at para 30.  
51 Lavier, supra note 45 at paras 36-38. 
52Lavier, supra note 45 at para 26 – this sets out the defendant’s submissions, which 

were accepted by the Court at para 29. 
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occur under the amendment provisions of the settlement agreement without the 

agreement of all parties. 

67. Once again, the Court’s supervisory jurisdiction does not provide authority for 

this amendment. In rejecting such claims, the Assessors have not failed to consider a 

provision of the settlement agreement, they have implemented precisely what was 

intended.  The amendment is requested to support the inclusion of Auxiliary 

Constables, who were never intended to be included in this proceeding, as they had 

already been provided for in Merlo-Davidson. As such, there is no gap in the settlement 

agreement that requires filling.   

CONCLUSION 

68. While it is unfortunate that some Auxiliary Constables may not have taken 

advantage of the opportunity they had to seek compensation in Merlo-Davidson, it is 

undoubtedly the case that others in different categories that were included in Merlo-

Davidson, similarly did not take advantage of that opportunity. Not only would it be 

beyond this Court’s jurisdiction to grant the relief requested by the plaintiffs, allowing 

Auxiliary Constables a second chance in this proceeding would be unfair to those 

others who may also not have taken advantage of the opportunity provided to them by 

Merlo-Davidson.   
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ORDER SOUGHT 

69. Canada requests that the motion be dismissed.   

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at the City of Vancouver, in the Province of British Columbia, this ___ day of 

July, 2021 

 

  

ATTORNEY GENERAL OF CANADA 
Department of Justice Canada 

British Columbia Regional Office 

900 - 840 Howe Street 

Vancouver, BC  V6Z 2S9 

Fax: (604) 666-4399 

 

Per:  Donnaree Nygard, Jennifer 

Chow, QC, and Mara Tessier 
Tel:  (604) 666-2054 

E-mail:  donnaree.nygard@justice.gc.ca 
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  mara.tessier@justice.gc.ca 
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