
 

 

Date: 20190705 

Docket: T-1673-17 

Citation: 2019 FC 1501 

Ottawa, Ontario, July 5, 2019 

PRESENT: The Honourable Mr. Justice Phelan 

CLASS PROCEEDING 

BETWEEN: 

CHERYL TILLER, MARY-ELLEN COPLAND 

AND DAYNA ROACH 

Plaintiffs 

and 

HER MAJESTY THE QUEEN 

Defendant 

ORDER 

WHEREAS this motion was made by the Plaintiffs, on consent, pursuant to the Federal 

Courts Rules, SOR/98-106; 

AND UPON READING the Plaintiffs’ motion record and supplemental motion record 

and the Defendant’s motion record; 
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IT IS ORDERED that:  

1. For the purpose of settlement, this action is certified as a class proceeding against the 

Defendant, Her Majesty the Queen. 

2. The Class is defined as: 

Primary Class Members: all current and former living Municipal Employees, Regional 
District Employees, employees of non-profit organizations, volunteers, Commissionaires, 
Supernumerary Special Constables, consultants, contractors, public service employees, 
students, members of integrated policing units and persons from outside agencies and 
police forces who are female or publicly identify as female and who were supervised or 
managed by the RCMP or who worked in an RCMP controlled workplace during the 
Class Period, excluding individuals who are primary class members in Merlo and 

Davidson v. Her Majesty the Queen, Federal Court Action Number T-1685-16 and class 
members in Ross, Roy, and Satalic v. Her Majesty the Queen, Federal Court Action 
Number T-370-17 or Association des membres de la police montée du Québec inc., 

Gaétan Delisle, Dupuis, Paul, Lachance, Marc v. HMTQ, Quebec Superior Court 
Number 500-06-000820-163. The Class Period is September 16, 1974 to the date the 
Court certifies the action as a class proceeding. 

Secondary Class Member: any Child or Spouse of a Primary Class Member who has a 
derivative Claim, in accordance with applicable family law legislation. 

3. The following definitions apply for the purpose of determining who is a Secondary Class 

Member: 

Child: a natural or legally adopted child of the Primary Class Member, or a person for 
whom the Primary Class Member has custody under a court order or domestic contract, 
or a person toward whom the Primary Class Member has demonstrated a settled intention 
to treat as a child of her family, except under an arrangement where the child is placed for 
valuable consideration in a foster home by a person having lawful custody; 

Spouse: 

a. Either of two persons who are currently married to each other or who have 
together, in good faith on the part of a person relying on this clause to assert any 
right, entered into a marriage that is voidable or void, and are living together; or 

b. Either of two persons who are not married to each other and who Cohabit; and 

Cohabit: to live together in a conjugal relationship outside marriage for a period of not 
less than three years, or in a relationship of some permanence, if the cohabiting 
individuals are the natural or adoptive parents of a child. 
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4. Cheryl Tiller, Mary-Ellen Copland and Dayna Roach are appointed as the Representative 

Plaintiffs for the Class. 

5. The Representative Plaintiffs allege, on behalf of the Class, that the Defendant was 

negligent and in breach of the Canadian Charter of Rights and Freedoms, the Charter of 

Human Rights and Freedoms and the Civil Code of Quebec in failing to ensure that 

Primary Class Members could work in an environment free of gender and sexual 

orientation based harassment and discrimination. 

6. The Class claims the following relief: 

a. general damages; 

b. special damages; 

c. exemplary and punitive damages; 

d. damages pursuant to the Canadian Charter of Rights and Freedoms, Part I of the 

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, 

c 11; 

e. punitive damages pursuant to the Charter of Human Rights and Freedoms, CQLR 

c C12 and the Civil Code of Quebec, CQLR c C-1991; 

f. damages equal to the costs of administering the plan of distribution; 

g. damages pursuant to the Family Law Act, RSO 1990 c F-3 and comparable 

legislation in other provinces and territories; 

h. pre-judgment and post-judgment interest; and 

i. costs. 

7. The following issue is certified as a common question of law or fact: Is the Defendant 

liable to the class? 
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8. Klein Lawyers LLP and Higgerty Law are appointed as Class Counsel. 

9. KCC LLC and RicePoint Administration are appointed as the Notice provider. 

10. The long form Notice of Certification and Settlement Approval Hearing is approved 

substantially in the same form and content as attached as Schedule A. It will be available 

in both English and French. 

11. The publication Notice of Certification and Settlement Approval Hearing is approved 

substantially in the same form and content as attached as Schedule B. It will be available 

in both English and French. 

12. KCC LLC and RicePoint Administration will distribute the Notice of Certification and 

Settlement Approval Hearing substantially in the manner set out in the Notice Plan 

attached at Schedule C. 

13. The Defendant will pay KCC LLC and RicePoint Administration the cost of distributing 

the Notice of Certification and Settlement Approval Hearing in accordance with the 

Notice Plan, up to a maximum of $250,000. 

14. The Opt Out Form is approved substantially in the same form and content as attached at 

Schedule D. The Opt Out Form will be available in English and French. 

15. Class Members may opt out of the class proceeding by delivering a complete, signed Opt 

Out Form to Klein Lawyers at the addresses stated in the Opt Out form by no later than 

70 days following this Court’s approval of the Notice Plan. 

16. For the purpose of facilitating notice and to assist in Class Member verification, Canada 

is required to prepare and provide to KCC LLC and RicePoint Administration, the 

Assessor and the Administrator a list of potential Primary Class Members who have ever 

had a Human Resources Management Information System ID with the RCMP and, for 
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Primary Class members for whom current RCMP email address information is available, 

their email addresses. 

a. Assessor for the purposes of paragraph 16 means the retired jurist or jurists agreed 

upon by the parties to assess claims to the settlement; and 

b. Administrator for the purposes of paragraph 16 means the company chosen by the 

parties to administer the settlement. 

17. For reasons of privacy and efficiency, the addresses for the representative plaintiffs need 

only refer to the address of Class Counsel. 

18. No costs are payable on this motion for certification in accordance with Rule 334.39 of 

the Federal Courts Rules. 

“Michael L. Phelan” 

Judge 
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SCHEDULE C 
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Ottawa, Ontario, March 10, 2020

PRESENT:  The Honourable Mr. Justice Phelan

CLASS PROCEEDING

BETWEEN:
CHERYL TILLER, MARY-ELLEN COPLAND

AND DAYNA ROACH

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

ORDER
(Settlement Approval)



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 2/167

WHEREAS this motion was made by the Representative Plaintiffs, on consent, pursuant to the Federal

Courts Rules, SOR/98-106;

AND WHEREAS the Parties entered into a settlement agreement dated June 21, 2019, and a

supplemental agreement dated October 1, 2019, in respect of the Representative Plaintiffs’ claims against the

Defendant;

AND WHEREAS this motion was heard on October 17, 2019;

AND UPON READING the motion record of the Representative Plaintiffs;

THIS COURT ORDERS that:

Settlement Approval

1. The settlement of this action as set out in the settlement agreement dated June 21, 2019

(collectively with its recitals, schedules and appendices the “Settlement” or “Settlement

Agreement”), attached as Schedule A, is fair, reasonable and in the best interests of Class

Members and is approved. Counsel fees are not included in this approval and are the matter

of a separate decision and order.

2. The Supplemental Agreement containing the terms of appointment of the Administrator

and the Assessor (the “Supplemental Agreement), attached as Schedule B, forms part of

the Settlement Agreement, and is approved.

3. The Settlement Agreement, including the Supplemental Agreement, is incorporated by

reference into this Order and the definitions set out in the Settlement Agreement apply to

this Order.

4. The Settlement and this Order are binding on the Parties and on every Class Member,

including persons under disability, unless they opted out or are deemed to have opted out of

this class proceeding on or before the expiry of the Opt Out Period, being September 13,

2019.

5. The Defendant will pay all amounts required by the Settlement Agreement and this Order.

6. The Parties to the Settlement may, subject to Court approval, make non-substantive

amendments to the Settlement Agreement, provided that each Party to the Settlement
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Agreement agrees in writing to any such amendments.

Notice of Settlement Approval

7. The long form Notice of Settlement Approval is approved substantially in the same form

and content attached as Schedule C. It will be available in both English and French.

8. The short form Notice of Settlement Approval is approved substantially in the same form

and content attached as Schedule D. It will be available in both English and French.

9. KCC LCC and RicePoint Administration Inc. will distribute the Notice of Settlement

Approval substantially in the manner set out in the Notice Plan attached as Schedule E.

10. The Defendant will pay KCC LCC and RicePoint Administration Inc. the cost of

distributing the Notice of Settlement Approval in accordance with the Notice Plan up to a

maximum of $250,000.

11. Publishing of the Notice of Settlement Approval will commence within seven (7) days of

the Implementation Date.

Appointment of Administrator and Assessor

12. Deloitte LLP is appointed as the Settlement’s Administrator pursuant to Section 6.041 of

the Settlement Agreement.

13. The Administrator’s duties and obligations as set out in the Settlement Agreement,

including the Supplemental Agreement, and this Order are binding on the Administrator.

14. The Administrator will make payments to Claimants as required under the Settlement

Agreement or, where the Claimant has provided the Administrator with a direction to pay

her counsel or law firm in trust, to that counsel or law firm.

15. The Defendant will pay the fees, disbursements, and other costs of the Administrator in

accordance with Section 6.06 of the Settlement Agreement and the Supplemental

Agreement, including work undertaken for these purposes prior to the Approval Date.

16. The Honourable Louise Otis is appointed as the Settlement’s Assessor, pursuant to Section

6.01 of the Settlement Agreement.

17. The Assessor’s duties and obligations as set out in the Settlement Agreement, including the

Supplemental Agreement, and this Order are binding on the Assessor.



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 4/167

18. The Defendant will pay the fees, disbursements, and other costs of the Assessor in

accordance with Section 6.06 of the Settlement Agreement and the Supplemental

Agreement, including work undertaken for these purposes prior to the Approval Date.

19. The Defendant and the RCMP will release to the Assessor and to the Administrator

information and documents required by them or otherwise required by the Settlement

Agreement or the Settlement claims process, in accordance with the terms of the

Settlement Agreement, as well as the information required by this Court’s July 5, 2019

Order in this matter.

20. Neither the Assessor nor the Administrator nor their employees, agents, partners or

associates can be compelled to be a witness in any civil or criminal proceeding,

administrative proceeding, grievance or arbitration where the information sought relates,

directly or indirectly, to information obtained by the Assessor or the Administrator by

reason of the Settlement or the Settlement claims process.

21. No documents received by the Assessor or the Administrator by reason of the Settlement

or the Settlement claims process, whether received directly or indirectly, are producible in

any civil or criminal proceeding, administrative proceeding, grievance or arbitration.

22. No person may bring an action or take any proceeding against the Administrator or the

Assessor or their employees, agents, partners, associates or successors for any matter in

any way relating to the Settlement and its implementation and administration, except with

leave of this Court on notice to all affected parties.

Dismissal and Release

23. The action against the Defendant is dismissed. The obligations assumed by the Defendant

under the Settlement Agreement are in full and final satisfaction of all Released Claims

against the Releasees, and the Releasees are forever and absolutely released from the

Released Claims, separately and severally, by Class Members, including persons under

disability, who have not opted out and are not deemed to have opted out of this class

proceeding prior to the expiration of the Opt Out Period.

24. Class Members, including persons under disability, who have not opted out and who are

not deemed to have opted out of this class proceeding prior to the expiration of the Opt Out

Period are barred from making any claim or taking or continuing any proceeding, including
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a Canadian Human Right Commission complaint or a claim pursuant to a provincial or

territorial workers’ compensation scheme, seeking compensation or other relief arising

from or in any way related to the Released Claims against any Releasees or any other

person, corporation or entity that might claim damages, contribution, indemnity or other

relief from a Releasee pursuant to the provisions of the Negligence Act, RSBC 1996, c 333

or its counterparts in other jurisdictions, the Police Act, RSBC 1996, c 367 or its

counterparts in other jurisdictions, the common law, Quebec civil law or any statutory

liability for any relief whatsoever, including relief of a monetary, declaratory or injunctive

nature.

25. Class Members who are awarded compensation under this settlement are barred from

making a claim or taking or continuing any type of proceeding arising out of, or relating to,

any harassment or discrimination in the workplace by any Regular Member, Special

Constable, Cadet, Auxiliary Constable, Special Constable Member, Reserve Member,

Civilian Member, Public Service Employee, or Temporary Civilian Employee, working

within the RCMP, male or female.

Prior Claims for Compensation

26. For the purpose of facilitating the determination of a Claimant’s entitlement to

compensation, the Defendant is to prepare and provide to the Assessor and to Deloitte LLP

a list of Primary Class Members who have been paid by Canada further to a civil claim,

grievance or harassment complaint, including a complaint to the Canadian Human Rights

Commission, or who have had a prior civil claim, grievance or harassment complaint in

which compensation was claimed and in which Canada was a party, including a complaint

to the Canadian Human Rights Commission, otherwise resolved in respect of gender or

sexual orientation based harassment or discrimination in an RCMP controlled workplace

during the Class Period.

Continuing Jurisdiction

27. This Court will retain continuing jurisdiction over the Settlement and its implementation,

interpretation and enforcement and the Parties will report to the Court from time to time as

directed by the Court but not less than every six (6) months unless otherwise ordered. The
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Parties will seek judgments or orders from the Court in such form as is necessary to

implement and enforce the provisions of the Settlement Agreement and to supervise the

ongoing performance of the Settlement Agreement.

Costs

28. Each Party will bear their own costs of this application.
blank

“Michael L. Phelan”
blank Judge

 

SCHEDULE A
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I. Introduction 

[1] The Settlement Agreement at issue here follows upon the settlement approval in Merlo v 

Canada, 2017 FC 533 [Merlo-Davidson], which dealt with gender and sexual orientation based 

harassment and discrimination of women who worked in the Royal Canadian Mounted Police 

[RCMP] as “Regular Members, Civilian Members and Public Service Employees” since 

September 16, 1974 – the first date on which women were eligible to join the RCMP. 
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[2] While the issue of counsel fees is part of the Settlement Agreement, it is separate from 

this approval and is the subject of a separate and distinct decision. 

[3] This Settlement Agreement is designed to address similar conduct in a RCMP controlled 

workplace experienced by women who worked with or volunteered with the RCMP but for 

whom the RCMP was not their employer and therefore those persons were not part of the “Merlo 

Class”. 

[4] On June 21, 2019, the Representative Plaintiffs and the Defendant entered into a 

settlement for this group as set out in the “Settlement” (including its recitals, schedules and 

appendices). On October 1, 2019, the parties entered into a supplemental agreement which 

contains the terms of Appointment of the Administrator and the Assessor [Supplemental 

Agreement]. 

[5] For purposes of these Reasons and the Approval Order, the two agreements, the 

Settlement and the Supplemental Agreements, together form the “Settlement Agreement”, unless 

otherwise indicated. 

[6] The Settlement Agreement establishes a confidential claims process for compensation 

ranging from $10,000 to $220,000. It is to be a non adversarial process and contains the feature 

of a non-retaliation directive so that Class Members still working with the RCMP may claim 

without fear of retaliation. 
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[7] The parties have asked for Court approval of the Settlement Agreement, the proposed 

form, content and manner of distribution of the notice of settlement approval [Notice], the 

appointment of Deloitte LLP to administer the Settlement Agreement and the appointment of the 

Honourable Louise Otis, the Honourable Pamela Kirkpatrick and the Honourable Kathryn 

Neilson as Assessors of the claims process established under the Settlement Agreement. 

[8] For the Reasons set forth, the Court approves the Settlement Agreement and the related 

documents and appointments and consequently the action will be dismissed. 

II. Background 

A. Overview 

[9] This action was commenced November 2, 2017. The Plaintiffs allege that the RCMP was 

negligent and in breach of s 15 of the Canadian Charter of Rights and Freedoms, Part I of the 

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c 11, in failing 

to take reasonable measures to ensure that “Primary Class Members” could work in an 

environment free of gender and sexual orientation based harassment and discrimination. The 

Plaintiffs further allege that the Defendant Crown is liable for the action of individuals who 

worked for the RCMP and were at all material times Crown servants pursuant to the Crown 

Liability and Proceedings Act, RSC 1985, c C-50. The Plaintiffs claim that this conduct caused 

them psychological and physical injuries. 
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[10] Following service of materials in March 2018 for a contested certification application, the 

parties rapidly engaged in settlement discussions over a period of approximately one year 

starting in June 2018. These discussions resulted in the Settlement. 

[11] As a result, the claim was amended for settlement purposes and an Amended Statement 

of Claim filed in April 2019. 

[12] Following further discussions with and submissions to the Court, the action was certified 

for settlement purposes on July 5, 2019. As discussed later, the proper description of the Class 

was a complicated matter. It is also important to note that the Class was defined and settled for 

settlement purposes only – a point repeated by the Defendant. 

[13] Merlo-Davidson is an essential backdrop and driving factor in this proceeding. As part of 

the Certification Order, Klein Lawyers LLP and Higgerty Law were appointed Class Counsel. 

Both firms have experience in class action litigation and Klein Lawyers were one of the class 

counsel in Merlo-Davidson. Their experience and recommendation is one factor which the Court 

must consider in approving this Settlement Agreement. 

[14] While this case moved into the settlement negotiation phase very quickly and given 

Merlo-Davidson, hotly contested litigation was not on the horizon, the Plaintiffs, necessarily, 

began the work for a contested certification process. In that regard, two experts also assisted in 

crafting the Settlement. 

TTse
Line

TTse
Line
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B. The Settlement Agreement – Key Terms and Provisions 

(1) Class 

[15] One of the most critical aspects of the Settlement Agreement and of the Certification 

Order was the Class, particularly the definition of “Primary Class Members”. Apart from the 

exclusions such as the class in Merlo-Davidson being RCMP members, the intent was to capture 

a large group of people not captured in the exclusion. The genesis of this litigation was the 

realization that female non-RCMP personnel and others engaged with the RCMP and who 

experienced the same type of abuse and discrimination as the serving RCMP members, were not 

covered by the Merlo-Davidson case. 

[16] In terms of exclusion (either specific or by implication) despite the RCMP being the 

provincial police force in eight provinces, provincial employees under the supervision, 

management or control of the RCMP are not included in this action because those employees had 

their own remedies under provincial law as discussed later. 

[17] It was essential that there be a significant and meaningful connection with the RCMP. 

With input from the Court, the parties described that connection not only in terms of supervision 

and management but also in terms of circumstances where the RCMP was exercising control 

over the relevant personnel – paid employees or volunteers. 

TTse
Line

TTse
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[18] The broad definition of the Primary Class is meant to describe the large group of women 

who have worked or volunteered with or under the RCMP in varying capacities but who were 

not included in the Merlo-Davidson settlement. 

(2) Class Period 

[19] The Class Period in the Settlement Agreement runs from September 16, 1974 until July 5, 

2019 – a period of 45 plus years. 

(3) Levels of Compensation 

[20] The six levels of compensation provided for was to recognize the different forms of 

gender and sexual orientation based harassment and discrimination and that each could have a 

unique impact on the particular victim. 

[21] The levels of compensation range from $10,000 to $220,000 as follows: 

· Level 1 – Minimal Injury - $10,000 

· Level 2 – Mild Injury - $35,000 

· Level 3 – Low Moderate Injury - $70,000 

· Level 4 – Upper Moderate Injury - $100,000 

· Level 5 – Significant Injury - $150,000 

· Level 6 – Severe Injury - $220,000 

Compensation is also available to spouses and children of claimants whose claims have been 

assessed at Level 5 or Level 6. 

TTse
Line

TTse
Line
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C. Claims Process 

[22] The claims process is intended to be confidential and non-adversarial. The process is 

based on document review and claimant interviews and the assessment performed in a 

psychological and emotional “safe” environment for Primary Class Members to facilitate the 

exchange of stories of sexual harassment, abuse and discrimination. 

[23] The deadline for filing a claim is a relatively short 180 days from the later of the last day 

for an appeal (or leave to appeal) of the Approval Order or the date of a final determination of 

any such appeal by a Class Member. 

[24] The claims process is clearly and succinctly set out in the Settlement Agreement and 

requires the provision of details of the offending conduct and the injuries caused by it. 

[25] To avoid any potential for double recovery, the Defendant is required to provide the 

Administrator and the Assessor(s) with a list of Primary Class Members who have been paid by 

Canada under another civil claim, grievance or harassment complaint in respect of gender or 

sexual orientation based harassment or discrimination in the circumstances described in the 

Primary Class Member definition during the Claim Period [the Previous Compensation List]. 

[26] The Defendant through the RCMP has a further obligation to provide the Administrator 

with a list of potential Primary Class Members who have ever had a Human Resources 

Management System identification [HRMIS]. This is intended to assist the Administrator and 
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Assessor(s) in verifying the class membership. In the event that a claimant’s name does not 

appear on this Class Member List, the Administrator will request additional proof of class 

membership from the claimant. 

[27] Completed claim packages will be sent from the Administrator to the Assessor(s) where 

they will be placed in one of two categories – Levels 1/2 or Level 3 and above. Levels 1 and 2 

attract only a paper review by the Assessor(s). For Levels 3 and above, the Assessor(s) will 

review the documents but also conduct an in-person interview of the claimant. For either 

category the Assessor(s) will determine whether the claim meets the compensation criteria and 

the appropriate level of compensation to be awarded. 

D. Confidentiality 

[28] Because of the nature of the offending acts and the concern for privacy, the Settlement 

Agreement contains numerous provisions to safeguard the confidential claims process. This is 

particularly important to Class Members still working for the RCMP who fear retaliation or other 

adverse consequences of making a claim. 

[29] The RCMP itself has a necessarily limited role in the claims process generally restricted 

to certain administrative functions including making payments to the Administrator. 

The offices of the Administrator and the Assessor(s) are and remain independent from the 

parties, the RCMP and each other. 
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[30] A particular feature of this Settlement Agreement to ensure confidentiality of the claims 

process is the creation of the “Designated Contact”. This is a confidential contact within the 

RCMP who responds to requests for information and records from the Administrator and the 

Assessor(s). Even within RCMP premises, the Designated Contact, who is responsible for 

ensuring the confidentiality of all requests/responses between the RCMP, is to be housed in a 

secure unmarked office accessible only to the Designated Contact. 

E. Settlement Parameter 

[31] As a claims made settlement there is no cap on the total settlement to be paid out. Each 

qualifying claim will be paid regardless of the total amount paid to the Class as a whole. This 

process avoids the risk of payment delays and reduced individual compensation if the number of 

claims exceeds the estimated “take up” rate (the estimate of the number of claimants and the 

amount of those claims). 

[32] However, Class Counsel has estimated that about 5% of the Primary Claims Members 

will make claims, that the average claim value is approximately $50,000 and therefore the total 

settlement payment will be approximately $100 million. 

F. Notices 

[33] A critical element of any class action settlement is the opt-out provision allowing a 

potential claimant to opt out of the Settlement Agreement and proceed on their own. It is the 

ultimate protection for an individual who is dissatisfied with a class settlement. 
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As of the hearing before the Court, only two opt-outs were filed. 

[34] Notices of Certification and of Settlement Approval Hearing have been distributed as 

required. 

[35] Notice of Settlement will be dealt with according to the approved Notice Plan and will 

involve press releases, publication in print media, digital and social media, direct mailing, Class 

Counsel website display, posting in RCMP premises and requested distribution assistance in 

municipalities with municipal RCMP detachments and at CUPE branch offices. 

G. Opt-Out Rights 

[36] A key provision in every class action settlement is the Opt-Out Rights.  

[37] The Opt-Out period is set at 70 days following the date of the Certification Order – 

September 13, 2019. To date, two opt-out notices have been received. 

[38] The Opt-Out threshold was set at 50. As this threshold has not been met, the provision is 

academic. 

H. Administrator 

[39] The parties requested that Deloitte LLP be appointed Administrator. The duties of 

Administrator are well defined in Article 6 and Schedule B of the Settlement Agreement. 
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[40] The Court has evidence and knowledge of Deloitte LLP’s experience in class action 

administration. The Defendant is responsible for paying the cost of administration. 

I. Assessor 

[41] The parties requested that the Honourable Louise Otis, formerly of the Court of Appeal 

of Quebec, be appointed as the Assessor. Subsequently they have asked for two further Assessors 

– the Honourable Pamela Kirkpatrick, formerly of the British Columbia Court of Appeal, and the 

Honourable Kathryn Neilson, formerly of the Supreme Court of British Columbia. 

[42] The duties of the Assessor(s) are likewise well defined and are principally the evaluation 

of claims, where required, settling the amount of compensation claimed and preparing a report to 

the RCMP on their observations generally regarding claims and making recommendations to the 

RCMP to assist in minimizing workplace sexual harassment and discrimination. The Defendant 

is also liable for the costs of the Assessor(s). 

J. Counsel Fees 

[43] The matter of approval of Class Counsel fees is the subject of a separate decision. In 

general terms, however, the Defendant will contribute $6 million and Class Counsel seeks fees 

based upon 15% of the amount received by each claimant. As between Class Counsel, they have 

agreed to 70% for Klein Lawyers LLP and 30% for Higgerty Law. 



 

 

Page: 12 

K. Support/Objection 

[44] In the Hearing Approval Order, provision was made for expressions of support or 

opposition to the Settlement Approval. 

[45] No expressions of opposition were received. While no expressions of support were 

received by the Court, the Santos Affidavit indicates that approximately 575 persons have 

expressed a desire to be included in the compensation process. 

III. Issue 

[46] The issue for determination is whether the Settlement Agreement (except for Class 

Counsel fees to be determined separately) is fair and reasonable and in the best interests of the 

Class. Consequent on that determination is the approval of various notices and appointments. 

IV. Analysis 

A. Legal Framework 

[47] The test for approving a class action settlement is well established and described in such 

decisions as Merlo-Davidson at paras 16-19, Toth v Canada, 2019 FC 125 at paras 37-39 and 

Condon v Canada, 2018 FC 522 [Condon]. 

[48] The test is whether, in all the circumstances, the Settlement is “fair, reasonable and in the 

best interests of the class as a whole”. 
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[49] In the application of the test, the Court is to consider numerous factors. 

[50] As set forth in Condon at para 19, the non exhaustive list of factors is: 

a. The likelihood of recovery or likelihood of success; 

b. The amount and nature of discovery, evidence or 
investigation; 

c. Terms and conditions of the proposed settlement; 

d. The future expense and likely duration of litigation; 

e. The recommendation of neutral parties, if any; 

f. The number of objectors and nature of objections; 

g. The presence of arm’s length bargaining and the absence of 

collusion; 

h. The information conveying to the Court the dynamics of, 
and the positions taken, by the parties during the 
negotiations; 

i. The degree and nature of communications by counsel and 
the representative plaintiffs with class members during the 
litigation; and 

j. The recommendation and experience of counsel. 

[51] Recent case law in this Court and other superior courts (see Manuge v Canada, 2013 FC 

341 [Manuge]) have emphasized that a class action settlement must be looked at as a whole and 

specially that it is not up to the Court to rewrite the substantive terms of a settlement. It is very 

much a “take it or leave it” proposition (except with respect to fees). 

[52] In this case, the decision is relatively simple and straightforward given the settlement in 

Merlo-Davidson. The Defendant, through the RCMP having settled liability to serving members 
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of the RCMP for harassment and discrimination, could hardly avoid making a settlement in 

respect of civilian workers and similarly situated persons experiencing the same offending 

conduct from members of the RCMP. 

[53] Further, I accept that there is a strong presumption of fairness where a settlement has 

been negotiated at arm’s length by experienced counsel, as is the case here (see Riddle v Canada, 

2018 FC 641). 

[54] On the opposite side of the theoretical ledger of settlement approval is the impact of the 

Court rejecting a proposed settlement agreement. As held in Manuge at para 6 - “The rejection of 

a multi-faceted settlement like the one negotiated here also carries the risk that the process of 

negotiation will unravel and the spirit of compromise will be lost.” 

[55] Given the parallel situation with respect to female members of the RCMP whose 

settlement was approved in Merlo-Davidson, it would be a travesty of justice to deny the non-

members covered in the present Class a reasonable settlement of their claim. 

[56] As with so many settlements, the “proof of the pudding is in the eating”. To ensure that 

the goals and mechanisms of the Settlement Agreement are fulfilled, the parties accept this 

Court’s continuing supervisory role. That role is vital as discussed in the Supreme Court’s 

decision in J.W. v Canada (Attorney General), 2019 SCC 20. 
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[57] In considering whether the Settlement is “fair, reasonable and in the best interests of the 

Class”, the Court will touch upon the factors laid out in Condon. 

B. Factors 

(1) Likelihood of Recovery/Success 

[58] While the Plaintiffs’ counsel has suggested that this is complex litigation with a myriad 

of possible defences available to the Defendant – which might be the case if it were to be 

litigated – the chances of litigation unfolding were distant. The RCMP had settled the same type 

of claims for its members, and the Commissioner had issued statements acknowledging 

misconduct and pointing to the need for changes in the working culture within the RCMP. 

[59] Having said this, while there were complexities in this case and its Settlement with 

respect to issues of union membership, Class Counsel has satisfied me that the Settlement 

Agreement does not interfere with grievance processes. 

[60] In supplementary submissions, the parties addressed whether the Court had jurisdiction in 

this matter as it arguably related, at least in part, to remedies under labour relations regimes. I am 

satisfied that the decision in Rivers v Waterloo Regional Police Services Board, 2018 ONSC 

4307 (upheld by the Ontario Court of Appeal), did not apply in these circumstances. The Primary 

Class does not have an employer-employee relationship with the Defendant similar to that 

discussed in the Ontario decision. 
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[61] A major issue was properly defining the Class. That process required some work and a 

failure to reach agreement on this definition would have led, at the very least, to an involved, 

uncertain certification process followed by the inevitable appeals and the potential of Class 

proceedings and individual proceedings clashing on many issues. 

[62] I accept that the expansive Class definition and the 45 plus year Class Period represents a 

significant advantage in the Settlement Agreement, not necessarily achievable in contested 

litigation. 

[63] Some sort of settlement was a strong probability; however, the nature and extent of this 

Settlement Agreement is a significant benefit to the Class and to the Defendant not so easily 

foreseen. 

(2) Discovery/Evidence 

[64] While there never was discovery or other significant pre-trial proceeding, Class Counsel 

did obtain reports from the RCMP and other sources about the gender based harassment culture 

within the RCMP. Class Counsel retained two experts to further develop an understanding of the 

nature of the offending conduct toward non-RCMP members in a workplace setting. 

[65] Because of the less homogenous nature of the Primary Class – covering differing 

circumstances of engagement with the RCMP as compared to the Merlo-Davidson situation – 

Class Counsel engaged in detailed and extensive conversations with potential Class Members to 
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secure a better understanding of the types of discrimination and the impacts of that conduct on 

this diverse Primary Class. 

(3) Settlement Terms and Conditions 

[66] There are several features of the terms and conditions which support approval: 

· a claims made approach avoids the risks of delay and the over-subscription risk 

present with lump sum settlements. 

· the extensive Class Period commencing in 1974 avoids the complexities of 

limitation periods. 

· the non-adversarial claims process reduces the risk of re-traumatization and 

facilitates the essential feature of confidentiality. Fear of retaliation or further 

harassment was a significant concern which confidentiality helps ameliorate. 

· the compensation levels are consistent with damages awards and takes account of 

litigation risk and ease of claims process. They are also the same as Merlo-

Davidson despite the different relationship with the RCMP and the different class 

definitions. 

(4) Counsel Experience/Recommendation 

[67] As expected, Class Counsel recommend this Settlement Agreement. More germane is 

that both firms are experienced class action counsel involved in a variety of such claims. Klein 

Lawyers have direct, highly relevant experience from Merlo-Davidson and are well versed in 

issues, complexities of the case and needs of the Class. 
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(5) Future Expense and Duration of Litigation 

[68] Absent a settlement, the Plaintiffs would litigate a claim covering 45 years and conduct 

affecting thousands of Class Members. The potential for appeals at many of the key stages of a 

class action is real; the possibility of either the creation of sub-classes or individualized claims is 

also real. 

(6) Number of Objectors/Objections/Opt Out 

[69] There have been no objections filed. Also significant is that only two potential Class 

Members have opted out. With a class of approximately 41,000 members, this factor speaks to 

the support of the Class for this Settlement Agreement. 

(7) Good Faith/Absence of Collusion 

[70] There is no evidence of collusion. The year long negotiations appear from every 

perspective to having been conducted in good faith with the intention of finding resolution. 

[71] The Court is not directly aware of the negotiations; however, it case managed this matter 

and there is nothing in the manner in which the case before the Court was conducted to even 

suggest that this was not an arm’s length negotiation in which compromises had to be made. 
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(8) Communication with Class Members 

[72] Based on the affidavit evidence before the Court, Class Counsel have been in regular 

contact with Class Members. Hundreds of women have contacted Class Counsel. The 

Representative Plaintiff has likewise personally communicated with Class Members. 

(9) Dynamics of Negotiation 

[73] The steps leading to the Settlement Agreement were described in the affidavit of Mr. 

Tanjuatco. 

[74] The Notice of Settlement is consistent with the Court’s requirements and the Notice Plan 

is robust and practical. Notice providers, experienced in the field, have been appointed. The 

RCMP and CUPE are prepared to assist in the dissemination of information. 

[75] The Settlement Agreement has been posted on the website of Class Counsel and of the 

Settlement itself (rcmpsettlement.ca). 

(10) Other Matters 

[76] The proposed Administrator, Deloitte LLP, has extensive experience in class action 

settlements including in McLean v Canada, 2019 FC 1075. The Court is prepared to approve its 

appointment. 
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[77] The proposed Assessors are judges of considerable relevant experience, well qualified to 

assess claims under the Settlement Agreement. 

[78] To assist in determining claimants’ entitlement to compensation – Class Members are 

barred from making a claim if they have previously received compensation in respect of events 

and injuries covered in this action – the Defendant is to prepare a Previous Compensation List. 

This is intended to prevent double recovery, to the extent it can. 

[79] The Previous Compensation List is to be provided to the Assessor(s) and the 

Administrator. 

V. Conclusion 

[80] For these reasons, the Settlement Agreement is found to be fair and reasonable and in the 

best interests of the Class as a whole. 

[81] The Court will issue the necessary Order with these Reasons, 

[82] The Court retains jurisdiction over this matter and the Order and Settlement Agreement 

specifically. The Order is subject to amendment as may be necessary. 

"Michael L. Phelan" 

Judge 

Ottawa, Ontario 
March 10, 2020 
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Federal Court Decisions

Tiller v. Canada

Court (s) Database: Federal Court Decisions

Date: 2020-08-05

Neutral citation: 2020 FC 845

File numbers: T-1673-17

Date: 20200805

Docket: T-1673-17

Citation: 2020 FC 845

Ottawa, Ontario, August 5, 2020

PRESENT:  The Honourable Mr. Justice Phelan

CLASS PROCEEDING

BETWEEN:
CHERYL TILLER, MARY-ELLEN COPLAND

AND DAYNA ROACH

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

ORDER

WHEREAS this motion was made by the Representative Plaintiffs, on consent and in writing, pursuant

to Rule 369 of the Federal Courts Rules, SOR/98-106, for clarification of the “Implementation Date” under the
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Settlement Agreement approved by this Court;

AND UPON READING the motion record of the Representative Plaintiffs;

AND UPON the Implementation Date having been set, after extensions due to pandemic circumstances

affecting Court operations, as July 16, 2020;

AND UPON the implementation of the Settlement having been commenced before the Time Limits and

Other Periods Act (COVID-19), SC 2020, c. 11 [Covid Act];

AND HAVING CONSIDERED that no appeals or leaves to appeal have been filed or are likely to be

filed;

AND HAVING CONSIDERED that the motion is in the best interests of the Class and is within the

Court’s discretion to grant;

THIS COURT ORDERS that the Implementation Date of the Settlement of this class action remains

July 16, 2020, and has not been impacted by the Time Limits and Other Periods Act (COVID-19), SC 2020, c

11.
blank

“Michael L. Phelan”
blank Judge
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CLASS PROCEEDING

BETWEEN:
CHERYL TILLER, MARY-ELLEN COPLAND

AND DAYNA ROACH

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

ORDER

(re: Deemed Exceptional Circumstances)
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UPON MOTION by the Plaintiffs under Rule 369 of the Federal Courts Rules, SOR/98‑106, for an

Order extending time due to “deemed exceptional circumstances”;

AND UPON considering the Plaintiffs’ request, as a result of extraordinary circumstances, for this

extension of time beyond the January 12, 2021 claim deadline, to process claims for compensation by primary

class members;

AND UPON considering the motion materials filed on behalf of the Plaintiffs including an Affidavit of

Connie Luong sworn on December 18, 2020;

AND UPON noting that the Defendant consents in writing to the Plaintiffs’ extension request;

AND UPON the Court concluding that the Coronavirus Pandemic is an “exceptional circumstance”

under the Settlement Agreement;

AND CONCLUDING that the relief requested is in the best interests of all parties;

THIS COURT ORDERS that:

1. An “exceptional circumstance” under the Settlement Agreement is deemed for each

Primary Class Member who has, on or before the Claim Deadline, being January 12, 2021,

informed Class Counsel or the Assessor in the manner specified below that she intends to

file a Claim for compensation under the Settlement Agreement [Deemed Exceptional

Circumstance];

2. On January 13, 2021, being the day after the Claim Deadline, Class Counsel shall provide

the Office of the Independent Assessor and the Claim Administrator with a list of the

names of all Primary Class Members who have informed Class Counsel in writing or by

email, on or before the Claim Deadline, that they intend to file a Claim for compensation

under the Settlement Agreement;

3. Any Primary Class Member who has, on or before January 12, 2021, opened an online file

with the Claim Administrator but has not yet submitted her Claim Form will be deemed to

have informed the Assessor that she intends to file a Claim under the Settlement

Agreement;



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/491075/index.do 3/3

4. Primary Class Members for whom the Deemed Exceptional Circumstance applies have

until April 22, 2021 to submit their Claim Forms and all supporting documentation to the

Claim Administrator;

5. Primary Class Members for whom the Deemed Exceptional Circumstance applies are not

required to individually file with the Assessor a Request for Deadline Extension form;

6. Where the Deemed Exceptional Circumstance does not apply to a Primary Class Member

because the Primary Class Member has not, on or before the Claim Deadline of January 12,

2021, informed Class Counsel or the Assessor, as specified above, that she intends to file a

Claim for compensation under the Settlement Agreement, Article 7.05 (2) and Schedule B

of the Settlement Agreement still apply;

7. The Claim Administrator shall post this Order on the website upon receipt of the Order;

and

8. No costs are payable on this motion.
Blank

“Michael L. Phelan”
Blank Judge

 



 

 

Date: 20190328 

Docket: T-1499-16 

Citation: 2019 FC 383 

Ottawa, Ontario, March 28, 2019 

PRESENT: The Honourable Madam Justice McDonald 

PROPOSED CLASS PROCEEDING 

BETWEEN: 

BRUCE WENHAM 

Applicant 

and 

THE ATTORNEY GENERAL OF CANADA 

Respondent 

ORDER AND REASONS 

[1] On November 1, 2018, the Federal Court of Appeal in Wenham v Canada (Attorney 

General), 2018 FCA 199, certified this as a class proceeding and appointed the Applicant, Bruce 

Wenham, as the representative of the following class: “all individuals whose applications to the 

Thalidomide Survivors Contribution Program were rejected on the basis of failing to provide the 

required proof of eligibility” (at para 66). 
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[2] On this Motion, the Applicant seeks an order to disseminate notice of certification to the 

168 class members who had claims denied under the 2015 Thalidomide Survivors Contribution 

Program (TCSP).  The Applicant also asks that a Dispute Resolution Conference (DRC) pursuant 

to Rule 386 be scheduled. 

[3] Following the Federal Court of Appeal decision certifying this as a class proceeding, on 

January 9, 2019, the Government announced that a new program, the Canadian Thalidomide 

Survivors Support Program (CTSSP), would be launched in the Spring of 2019.  This was 

announced without prior notice to the Applicant or Class counsel.  This program would 

presumably target the potential class members. 

[4] To date, no further details of the CTSSP have been announced. 

[5] The Respondent opposes the Applicant’s Motion and argues that until the details of the 

CTSSP program are announced, notice to the class should be postponed.  The Respondent filed 

an Affidavit from Cindy Moriarty who is an Executive Director at Health Canada with 

responsibilities for the TCSP.  In her Affidavit dated March 20, 2019, she states: “I expect the 

details of the new program to be available for release in April 2019.” 

[6] According to the Respondent, as an announcement on the new CTSSP program is 

imminent, service of notice of certification to the class members would cause confusion.  The 

Respondent therefore asks that the notice to the class be held off until after the details of the new 

program are announced. 
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[7] The Applicant argues that notice to the class should not be delayed and any confusion 

that may result when the details of the CTSSP program are announced can be addressed in the 

information provided to class members.  The Applicant seeks an Order directing that notice of 

certification be disseminated immediately and that an opt-out period be set. 

ANALYSIS 

Notice of Certification  

[8] The Notice requirements are outlined in Rules 334.32(1) and (5) as follows: 

334.32 (1) Notice that a 

proceeding has been certified as 

a class proceeding shall be 

given by the representative 

plaintiff or applicant to the class 

members. 

334.32 (1) Lorsqu’une instance 

est autorisée comme recours 

collectif, le représentant 

demandeur en avise les 

membres du groupe 

[ … ] [ … ] 

(5) The notice shall (5) L’avis comporte les 

éléments suivants 

(a) describe the proceeding, 

including the names and 

addresses of the representative 

plaintiff or applicant, and the 

relief sought; 

a) un sommaire de l’instance, 

notamment une mention des 

nom et adresse du représentant 

demandeur et des réparations 

demandées; 

(b) state the time and manner for 

a class member to opt out of the 

proceeding; 

b) des instructions quant à la 

façon dont les membres du 

groupe peuvent s’exclure du 

recours collectif et la date limite 

pour le faire; 

(c) describe the possible 

financial consequences of the 

proceeding to the class and 

c) un énoncé des conséquences 

financières possibles de 

l’instance pour les membres du 
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subclass members; groupe et du sous-groupe; 

(d) summarize any agreements 

respecting fees and 

disbursements: 

d) un sommaire des conventions 

relatives aux honoraires et 

débours qui sont intervenues 

entre : 

(i) between the representative 

plaintiff or applicant and that 

representative’s solicitor, and 

(i) le représentant demandeur et 

l’avocat inscrit au dossier, 

(ii) if the recipient of the notice 

is a member of a subclass, 

between the representative 

plaintiff or applicant for that 

subclass and that 

representative’s solicitor; 

(ii) le représentant demandeur 

du sous-groupe et l’avocat 

inscrit au dossier, dans le cas où 

le destinataire de l’avis est 

membre d’un sous-groupe; 

(e) in the case of an action, 

describe any counterclaim being 

asserted by or against the class 

or any subclass, including the 

relief sought in the 

counterclaim; 

e) s’agissant d’une action, un 

sommaire des demandes 

reconventionnelles présentées 

par ou contre le groupe ou le 

sous-groupe, y compris les 

réparations qui y sont 

demandées; 

(f) state that the judgment on the 

common questions of law or 

fact for the class or subclass, 

whether favourable or not, will 

bind all of the class members or 

subclass members who do not 

opt out of the proceeding; 

f) une mention portant que le 

jugement rendu sur les points de 

droit ou de fait communs liera 

tous les membres du groupe ou 

du sous-groupe non exclus du 

recours collectif, qu’il soit 

favorable ou défavorable; 

(g) describe the right, if any, of 

the class or subclass members to 

participate in the proceeding; 

and 

g) un énoncé du droit éventuel 

de chaque membre du groupe ou 

du sous-groupe de participer à 

l’instance; 

(h) give an address to which 

class members may direct 

inquiries about the proceeding. 

h) l’adresse où les membres du 

groupe peuvent envoyer toute 

question relative à l’instance. 
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[9] Rule 334.21 of the Federal Courts Rules, SOR/98-106 states as follows regarding opting- 

out and exclusion: 

334.21 (1) A class member 

involved in a class proceeding 

may opt out of the proceeding 

within the time and in the 

manner specified in the order 

certifying the proceeding as a 

class proceeding. 

334.21 (1) Le membre peut 

s’exclure du recours collectif de 

la façon et dans le délai prévus 

dans l’ordonnance 

d’autorisation. 

(2) A class member shall be 

excluded from the class 

proceeding if the member does 

not, before the expiry of the time 

for opting out specified in the 

certifying order, discontinue a 

proceeding brought by the 

member that raises the common 

questions of law or fact set out 

in that order. 

(2) Le membre est exclu du 

recours collectif s’il ne se désiste 

pas, avant l’expiration du délai 

prévu à cette fin dans 

l’ordonnance d’autorisation, 

d’une instance qu’il a introduite 

et qui soulève les points de droit 

ou de fait communs énoncés 

dans cette ordonnance. 

[10] The Supreme Court of Canada at paragraph 42 of Canada Post Corp v Lépine, 2009 SCC 

16 noted the importance of the notice procedure in class proceedings as follows: 

A class action takes place outside the framework of the traditional 

duel between a single plaintiff and a single defendant.  In many 

class proceedings, the representative acts on behalf of a very large 

class.  The decision that is made not only affects the representative 

and the defendants, but may also affect all claimants in the classes 

covered by the action. For this reason, adequate information is 

necessary to satisfy the requirement that individual rights be 

safeguarded in a class proceeding.  The notice procedure is 

indispensable in that it informs members about how the judgment 

authorizing the class action or certifying the class proceeding 

affects them, about the rights — in particular the possibility of 

opting out of the class action — they have under the judgment, and 

sometimes, as here, about a settlement in the case. 

TTse
Line

TTse
Line
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[11] As stated in Lépine the notice procedure is indispensable to provide class members with 

adequate information so that they can fully understand how the class proceeding affects their 

rights and to consider the possibility of opting-out. 

[12] The Respondent argues that the parties will be in a better position to provide a more 

accurate notice to the class members when the details of the new program are released.  

However, that position fails to acknowledge that this class proceeding is a judicial review of a 

refusal under the 2015 Thalidomide Survivors Contribution Program.  How the underlying 

judicial review application will be impacted by the, as yet undetailed, 2019 TCSSP program, is 

unknown. 

[13] Accordingly, in my view, the impending announcement of a “new program” is not a valid 

reason to withhold notice of the class proceeding which relates to the 2015 TSCP and which was 

certified in November 2018.  It is in the best interests of all concerned that notice of certification 

be issued without further delay. 

[14] Ensuring class members have sufficient time to consider any new program can be 

addressed by providing a lengthier opting-out period. 

[15] Furthermore, if the new program provides class members with an alternate remedy to the 

class proceedings, having received notice of the class proceedings in advance, the class members 

will then be in a position to make a fully informed decision. 

TTse
Line

TTse
Line
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[16] The parties have largely agreed on the form and content of notice of certification.  The 

main point of contention was the timing of when the notice of certification ought to be 

disseminated. 

[17] Accordingly, pursuant to Rule 334.32, I am ordering that notice be provided to class 

members.  Where the parties disagree on the wording of the notice and the attached schedules, I 

have chosen the Applicant’s wording of these documents. 

[18] I have also decided that given the possibility that the new program will be announced 

while the notice to class members is being disseminated, it is appropriate to provide a lengthier 

opt-out period of 60 days rather than the 30 days proposed by the Applicant. 

Dispute Resolution Conference 

[19] A DRC was initially scheduled for March 12, 2019, but it did not proceed as the 

Respondent was not in a position to discuss a resolution until the details of the TCSSP program 

are announced. 

[20] Although the Court is prepared to facilitate a DRC on short notice, until such time as the 

new program details are disclosed it is premature to reschedule a DRC. 
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ORDER in T-1499-16 

THIS COURT ORDERS that: 

1. Notice of certification substantially in the form attached as Schedule “A” together with 

the Frequently Asked Questions document substantially in the form attached as Schedule 

 “B” shall be disseminated within fourteen (14) days of this Order as follows: 

a. Delivered by Class Counsel by regular mail and email to the Class Members on 

the list of names and last known contact information as required to be provided by 

the Respondent to Class Counsel pursuant to the Order of this Court of  

February 26, 2019; 

b. Forwarded by email or regular mail to any person who requests it from the 

Respondent or Class Counsel; 

c. Posted on Class Counsel’s website; 

d. Posted on the Respondent’s website for the Thalidomide Survivors Contribution 

Program; and 

e. Issued by press release via the CNW Group – Canadian Basic Network. 

2. A Class Member may opt-out of the class proceeding by returning a signed Opt-Out 

Form, in substantially the same form as attached as Schedule “C”, postmarked or 

otherwise received within sixty (60) days of the date of this Order (the “Opt-Out 

Deadline”), to the Class Counsel. 
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3. No Class Member may opt-out of the class proceeding after the Opt-Out Deadline, except 

with leave of the Court. 

4. Class Counsel shall serve on the Respondent and file with the Court, within fourteen (14) 

days after the expiry of the Opt-Out Deadline, an affidavit listing all persons who have 

opted-out of the class proceeding, if any. 

5. The cost of distributing notice of certification pursuant to this Order shall be paid by the 

Respondent. 

6. The request for a Dispute Resolution Conference is denied. 

"Ann Marie McDonald" 

Judge 
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Af�davit in response Af�davit en réponse

(4)� A�person�who�serves�and�files�an�affidavit�in�response
to�a�notice�of�motion�and�affidavit�shall�serve�and�file�it�at
least�five�days�before�the�day�set�out�in�the�notice�for�the
hearing�of�the�motion.

(4)� La�personne�qui�signifie�et�dépose�un�affidavit�en�ré-
ponse�à� l’avis�de� requête�et�à� l’affidavit� le� fait�au�moins
cinq�jours�avant�la�date�d’audition�de�la�requête�indiquée
dans�l’avis.

Content of af�davit Contenu de l’af�davit

(5)� A� person� filing� an� affidavit� under� subsection� (1)� or
(4)�shall�set�out�in�the�affidavit

(a)� the�material� facts�on�which� the�person� intends� to
rely�at�the�hearing�of�the�motion;

(b)� that� the� person� knows� of� no� fact� material� to� the
motion�that�has�not�been�disclosed�in�the�person’s�affi-
davit;�and

(c)� to�the�best�of�the�person’s�knowledge,�the�number
of�members�in�the�proposed�class.

SOR/2007-301, s. 7.

(5)� La� personne� qui�dépose� un�affidavit�aux� termes�des
paragraphes�(1)�ou�(4)�inclut�les�éléments�suivants�:

a)� les�faits�substantiels�sur�lesquels�elle�entend�se�fon-
der�à�l’audition�de�la�requête;

b)� une� affirmation� selon� laquelle� il� n’existe� pas� à� sa
connaissance�de�faits�substantiels�autres�que�ceux�qui
sont�mentionnés�dans�son�affidavit;

c)� le� nombre� de�membres� du� groupe� envisagé,� pour
autant�qu’elle�le�connaisse.

DORS/2007-301, art. 7.

Certification Autorisation

Conditions Conditions

334.16� (1)� Subject� to� subsection� (3),� a� judge� shall,� by
order,�certify�a�proceeding�as�a�class�proceeding�if

(a)� the� pleadings� disclose� a� reasonable� cause� of� ac-
tion;

(b)� there� is� an� identifiable� class� of� two� or�more� per-
sons;

(c)� the� claims� of� the� class� members� raise� common
questions�of�law�or�fact,�whether�or�not�those�common
questions� predominate� over� questions� affecting� only
individual�members;

(d)� a�class�proceeding� is�the�preferable�procedure�for
the� just�and�efficient�resolution�of�the�common�ques-
tions�of�law�or�fact;�and

(e)� there�is�a�representative�plaintiff�or�applicant�who

(i)� would�fairly�and�adequately�represent�the�inter-
ests�of�the�class,

(ii)� has�prepared�a�plan�for�the�proceeding�that�sets
out�a�workable�method�of�advancing�the�proceeding
on� behalf� of� the� class�and�of� notifying� class�mem-
bers�as�to�how�the�proceeding�is�progressing,

(iii)� does�not�have,�on�the�common�questions�of�law
or�fact,�an�interest�that�is�in�conflict�with�the�inter-
ests�of�other�class�members,�and

334.16� (1)� Sous�réserve�du�paragraphe�(3),�le�juge�auto-
rise� une� instance� comme� recours� collectif� si� les� condi-
tions�suivantes�sont�réunies�:

a)� les�actes�de�procédure� révèlent�une�cause�d’action
valable;

b)� il� existe� un� groupe� identifiable� formé� d’au� moins
deux�personnes;

c)� les�réclamations�des�membres�du�groupe�soulèvent
des� points� de� droit� ou� de� fait� communs,� que� ceux-ci
prédominent�ou�non�sur�ceux�qui�ne�concernent�qu’un
membre;

d)� le�recours�collectif�est� le�meilleur�moyen�de�régler,
de�façon�juste�et�efficace,�les�points�de�droit�ou�de�fait
communs;

e)� il�existe�un�représentant�demandeur�qui��:

(i)� représenterait�de�façon�équitable�et�adéquate�les
intérêts�du�groupe,

(ii)� a�élaboré�un�plan�qui�propose�une�méthode�effi-
cace�pour� poursuivre� l’instance�au�nom�du�groupe
et�tenir�les�membres�du�groupe�informés�de�son�dé-
roulement,
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(iv)� provides� a� summary� of� any� agreements� re-
specting�fees�and�disbursements�between�the�repre-
sentative� plaintiff� or� applicant� and� the� solicitor� of
record.

(iii)� n’a� pas� de� conflit� d’intérêts� avec� d’autres
membres� du� groupe�en� ce� qui� concerne� les� points
de�droit�ou�de�fait�communs,

(iv)� communique�un�sommaire�des�conventions�re-
latives�aux�honoraires�et�débours�qui� sont� interve-
nues�entre�lui�et�l’avocat�inscrit�au�dossier.

Matters to be considered Facteurs pris en compte

(2)� All�relevant�matters�shall�be�considered�in�a�determi-
nation� of� whether� a� class� proceeding� is� the� preferable
procedure�for�the�just�and�efficient�resolution�of�the�com-
mon�questions�of�law�or�fact,�including�whether

(a)� the� questions� of� law� or� fact� common� to� the� class
members� predominate� over� any� questions� affecting
only�individual�members;

(b)� a� significant�number�of� the�members� of� the�class
have� a� valid� interest� in� individually� controlling� the
prosecution�of�separate�proceedings;

(c)� the�class�proceeding�would�involve�claims�that�are
or�have�been�the�subject�of�any�other�proceeding;

(d)� other�means�of�resolving�the�claims�are�less�practi-
cal�or�less�efficient;�and

(e)� the� administration� of� the� class� proceeding� would
create�greater�difficulties�than�those�likely�to�be�expe-
rienced�if�relief�were�sought�by�other�means.

(2)� Pour� décider� si� le� recours� collectif� est� le� meilleur
moyen�de� régler� les�points�de�droit�ou�de� fait� communs
de�façon�juste�et�efficace,�tous�les�facteurs�pertinents�sont
pris�en�compte,�notamment�les�suivants�:

a)� la�prédominance�des�points�de�droit�ou�de�fait�com-
muns� sur� ceux� qui� ne� concernent� que� certains
membres;

b)� la�proportion�de�membres�du�groupe�qui�ont�un�in-
térêt�légitime�à�poursuivre�des�instances�séparées;

c)� le�fait�que�le�recours�collectif�porte�ou�non�sur�des
réclamations� qui� ont� fait� ou� qui� font� l’objet� d’autres
instances;

d)� l’aspect�pratique�ou�l’efficacité�moindres�des�autres
moyens�de�régler�les�réclamations;

e)� les�difficultés�accrues�engendrées�par�la�gestion�du
recours�collectif�par�rapport�à�celles�associées�à�la�ges-
tion�d’autres�mesures�de�redressement.

Subclasses Sous-groupe

(3)� If� the� judge� determines� that� a� class� includes� a� sub-
class� whose� members� have� claims� that� raise� common
questions�of� law�or�fact�that�are�not�shared�by�all�of� the
class�members� so� that� the�protection� of� the� interests� of
the� subclass� members� requires� that� they� be� separately
represented,�the�judge�shall�not�certify�the�proceeding�as
a�class�proceeding�unless�there�is�a�representative�plain-
tiff�or�applicant�who

(a)� would�fairly�and�adequately�represent�the�interests
of�the�subclass;

(b)� has� prepared� a� plan� for� the� proceeding� that� sets
out� a� workable�method� of� advancing� the� proceeding
on� behalf� of� the� subclass� and� of� notifying� subclass
members�as�to�how�the�proceeding�is�progressing;

(c)� does�not�have,�on�the�common�questions�of�law�or
fact�for�the�subclass,�an�interest�that�is�in�conflict�with
the�interests�of�other�subclass�members;�and

(3)� Si� le� juge� constate�qu’il� existe� au� sein� du�groupe� un
sous-groupe�de�membres�dont�les�réclamations�soulèvent
des�points�de�droit�ou�de�fait�communs�que�ne�partagent
pas�tous�les�membres�du�groupe�de� sorte�que� la�protec-
tion� des� intérêts� des� membres� du� sous-groupe� exige
qu’ils� aient� un� représentant� distinct,� il� n’autorise� l’ins-
tance�comme�recours�collectif�que�s’il�existe�un�représen-
tant�demandeur�qui�:

a)� représenterait� de� façon� équitable� et� adéquate� les
intérêts�du�sous-groupe;

b)� a�élaboré�un�plan�qui�propose�une�méthode�efficace
pour�poursuivre� l’instance�au�nom�du�sous-groupe�et
tenir�les�membres�de�celui-ci�informés�de�son�déroule-
ment;

c)� n’a�pas�de�conflit�d’intérêts�avec�d’autres�membres
du�sous-groupe�en�ce�qui�concerne�les�points�de�droit
ou�de�fait�communs;
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Discontinuance Désistement

Approval Approbation

334.3� A�proceeding�commenced�by�a�member�of�a�class
of� persons� on� behalf� of� the�members� of� that� class�may
only�be�discontinued�with�the�approval�of�a�judge.
SOR/2007-301, s. 7.

334.3� Le� désistement� d’une� instance� introduite� par� le
membre�d’un�groupe�de�personnes�au�nom�du�groupe�ne
prend�effet�que�s’il�est�approuvé�par�un�juge.
DORS/2007-301, art. 7.

Appeals Appels

Individual questions Points individuels

334.31� (1)� A�class�member�may�appeal�any�order�deter-
mining� or� dismissing� the� member’s� claim� in� respect� of
one�or�more�individual�questions.

334.31� (1)� Un�membre� peut� interjeter� appel� d’une� or-
donnance�portant�sur�un�ou�plusieurs�points�individuels.

Representative plaintiff or applicant failing to appeal Représentant omet de faire appel

(2)� If�a�representative�plaintiff�or�applicant�does�not�ap-
peal� an� order,� or� does� appeal� and� later� files� a� notice� of
discontinuance�of�the�appeal,�any�member�of�the�class�for
which� the� representative�plaintiff�or� applicant�had�been
appointed�may�apply�for�leave�to�exercise�the�right�of�ap-
peal�of�that�representative�within�30�days�after

(a)� the� expiry� of� the� appeal� period� available� to� the
representative,� if� the� representative� does� not� appeal;
or

(b)� the� day� on� which� the� notice� of� discontinuance� is
filed,�if�the�representative�appeals�and�later�files�a�no-
tice�of�discontinuance�of�the�appeal.

SOR/2007-301, s. 7.

(2)� Si� le�représentant�demandeur�n’a�pas�interjeté�appel
ou�s’en�est�désisté,�un�membre�du�groupe�peut�demander
l’autorisation� d’exercer� le� droit� d’appel� du� représentant
demandeur�dans�les�trente�jours�suivant�:

a)� l’expiration�du�délai�d’appel�ouvert�au�représentant
demandeur,�si�celui-ci�n’a�pas�interjeté�appel;

b)� le�dépôt�de�l’avis�de�désistement,�si�le�représentant
demandeur�s’est�désisté�de�l’appel.

DORS/2007-301, art. 7.

Notices Avis

Who gives notice Auteur de l’avis

334.32� (1)� Notice� that� a� proceeding� has� been� certified
as�a�class�proceeding�shall�be�given�by�the�representative
plaintiff�or�applicant�to�the�class�members.

334.32� (1)� Lorsqu’une� instance� est� autorisée� comme
recours�collectif,� le�représentant�demandeur�en�avise� les
membres�du�groupe.

Dispensation Dispense

(2)� A�judge�may�dispense�with�the�giving�of�notice�after
considering�the�factors�set�out�in�subsection�(3).

(2)� Le�juge�peut,�en� tenant�compte�des� facteurs�énumé-
rés�au�paragraphe�(3),�dispenser� le�représentant�deman-
deur�de�l’obligation�d’aviser�les�membres�du�groupe.

Factors Facteurs

(3)� A�judge�shall�order�when�and�by�what�means�notice
is�to�be�given�after�considering�the�following�factors:

(a)� the�cost�of�giving�notice;

(b)� the�nature�of�the�relief�sought;

(3)� Le�juge�rend�une�ordonnance�prévoyant�les�modalités
de�temps�et�de�communication�de�l’avis�en�tenant�compte
des�facteurs�suivants�:

a)� les�coûts�liés�à�la�communication�de�l’avis;

b)� la�nature�des�réparations�demandées;
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(c)� the�size�of�the�individual�claims�of�the�class�mem-
bers;

(d)� the�number�of�class�members;

(e)� the�presence�of�subclasses;

(f)� the� likelihood� that� some� or� all� of� the� class�mem-
bers�will�opt�out�of�the�class�proceeding;�and

(g)� the�places�of�residence�of�class�members.

c)� l’importance� des� réclamations� individuelles� des
membres�du�groupe;

d)� le�nombre�de�membres�du�groupe;

e)� l’existence�de�sous-groupes;

f)� la� possibilité� que� des� membres� du� groupe� de-
mandent�à�être�exclus�du�recours;

g)� le�lieu�de�résidence�des�membres.

How given Mode de communication

(4)� The�order�may�provide�that�notice�be�given�by

(a)� personal�delivery;

(b)� mail;

(c)� posting,�publishing,�advertising�or�the�distribution
of�leaflets;

(d)� individually� notifying� a� sample� group� within� the
class;�or

(e)� any� other� appropriate� means� or� combination� of
appropriate�means.

(4)� L’ordonnance� peut� prévoir� que� l’avis� est� communi-
qué�selon�l’un�ou�l’autre�des�modes�suivants�:

a)� par�remise�en�personne;

b)� par�la�poste;

c)� par�voie�d’affichage�ou�de�publication,�par�annonce
publicitaire�ou�par�prospectus;

d)� sous�forme�d’avis�personnel�donné�à�un�échantillon
représentatif�du�groupe;

e)� par� tout� autre�mode� approprié� ou�par�une� combi-
naison�de�tels�modes.

Content of notice Contenu de l’avis

(5)� The�notice�shall

(a)� describe�the�proceeding,� including�the�names�and
addresses� of� the� representative� plaintiff� or� applicant,
and�the�relief�sought;

(b)� state� the� time�and�manner� for�a� class�member� to
opt�out�of�the�proceeding;

(c)� describe�the�possible�financial�consequences�of�the
proceeding�to�the�class�and�subclass�members;

(d)� summarize� any� agreements� respecting� fees� and
disbursements

(i)� between�the�representative�plaintiff�or�applicant
and�that�representative’s�solicitor,�and

(ii)� if� the� recipient� of� the� notice� is� a�member� of� a
subclass,�between�the�representative�plaintiff�or�ap-
plicant� for� that� subclass� and� that� representative’s
solicitor;

(e)� in�the�case�of�an�action,�describe�any�counterclaim
being�asserted�by�or�against�the�class�or�any�subclass,
including�the�relief�sought�in�the�counterclaim;

(5)� L’avis�comporte�les�éléments�suivants�:

a)� un� sommaire� de� l’instance,� notamment� une�men-
tion�des�nom�et�adresse�du�représentant�demandeur�et
des�réparations�demandées;

b)� des�instructions�quant�à�la�façon�dont�les�membres
du�groupe�peuvent� s’exclure�du� recours�collectif� et� la
date�limite�pour�le�faire;

c)� un� énoncé� des� conséquences� financières� possibles
de�l’instance�pour�les�membres�du�groupe�et�du�sous-
groupe;

d)� un� sommaire�des� conventions� relatives� aux� hono-
raires�et�débours�qui�sont�intervenues�entre�:

(i)� le�représentant�demandeur�et�l’avocat�inscrit�au
dossier,

(ii)� le� représentant� demandeur� du� sous-groupe� et
l’avocat�inscrit�au�dossier,�dans�le�cas�où�le�destina-
taire�de�l’avis�est�membre�d’un�sous-groupe;

e)� s’agissant� d’une� action,� un� sommaire� des� de-
mandes� reconventionnelles� présentées� par� ou� contre
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(f)� state� that�the� judgment�on� the�common�questions
of� law� or� fact� for� the� class� or� subclass,� whether
favourable�or�not,�will�bind�all�of�the�class�members�or
subclass�members�who�do�not�opt�out�of�the�proceed-
ing;

(g)� describe� the� right,� if� any,� of� the� class�or� subclass
members�to�participate�in�the�proceeding;�and

(h)� give� an� address� to�which� class�members�may� di-
rect�inquiries�about�the�proceeding.

le�groupe�ou�le�sous-groupe,�y�compris�les�réparations
qui�y�sont�demandées;

f)� une�mention�portant�que�le�jugement�rendu�sur�les
points� de� droit� ou� de� fait� communs� liera� tous� les
membres�du�groupe�ou�du�sous-groupe�non�exclus�du
recours�collectif,�qu’il�soit�favorable�ou�défavorable;

g)� un�énoncé�du�droit�éventuel�de�chaque�membre�du
groupe�ou�du�sous-groupe�de�participer�à�l’instance;

h)� l’adresse� où� les� membres� du� groupe� peuvent� en-
voyer�toute�question�relative�à�l’instance.

Request for contributions Demande de contribution

(6)� With�leave�of�the�judge,�the�notice�may�include�a�so-
licitation� of� contributions� from� the� class� or� subclass
members� to� assist� in�paying�the� fees�and�disbursements
of�the�solicitor�of�record.
SOR/2007-301, s. 7.

(6)� Avec� l’autorisation� du� juge,� l’avis� peut� comprendre
une�demande�de�contribution�adressée�aux�membres�du
groupe�ou�du�sous-groupe�en�vue�du�paiement�des�hono-
raires�et�débours�de�l’avocat�inscrit�au�dossier.
DORS/2007-301, art. 7.

Notice of determination of common questions Décision rendue sur les points de droit ou de fait
communs

334.33� If� common� questions� of� law� or� fact� are� deter-
mined�in�favour�of�the�class�or�a�subclass,�the�representa-
tive� plaintiff� or� applicant� for� the� class� or� subclass� shall
give�notice�of�that�determination�to�the�class�or�subclass
members�in�accordance�with�the�directions�of�a�judge�in
respect�of�the�content�of�and�means�of�giving�the�notice.
SOR/2007-301, s. 7.

334.33� Si� les� points� de� droit� ou� de� fait� communs� sont
tranchés� en� faveur� du� groupe� ou� du� sous-groupe,� le� re-
présentant�demandeur�du�groupe�ou�du�sous-groupe�en
donne� avis� aux�membres� concernés� conformément� aux
directives� d’un� juge� quant� au�contenu� de� l’avis�et� à� son
mode�de�communication.
DORS/2007-301, art. 7.

Notice of settlement Règlement

334.34� Notice� that� an� offer� to� settle� has� been�made�or
that� a� settlement� has� been� approved� under� rule� 334.29
shall�be�given�by�the�representative�plaintiff�or�applicant
to�the�class�or�subclass�members� in�accordance�with�the
directions� of� a� judge� in� respect� of� the� content� of� and
means�of�giving�the�notice.
SOR/2007-301, s. 7.

334.34� Lorsqu’une�offre�en�vue�d’un�règlement�est�pré-
sentée�ou�qu’un�règlement�est�approuvé�aux�termes�de�la
règle�334.29,�le�représentant�demandeur�du�groupe�ou�du
sous-groupe� en� donne� avis� aux� membres� concernés
conformément�aux�directives�d’un�juge�quant�au�contenu
de�l’avis�et�à�son�mode�de�communication.
DORS/2007-301, art. 7.

Notice to others Protection des intérêts d’une personne

334.35� (1)� A�judge�may,�at�any�time,�order�any�party�to
give�any�notice�that�the�judge�considers�necessary�to�pro-
tect�the�interests�of�any�class�member�or�party�or�to�en-
sure�the�fair�conduct�of�the�proceeding.

334.35� (1)� Le�juge�peut,�en�tout�temps,�ordonner�à�une
partie� de� donner� tout� avis� qu’il� estime� nécessaire� à� la
protection�des�intérêts�d’un�membre�du�groupe�ou�d’une
partie�ou�à�la�conduite�équitable�de�l’instance.

Application of subsections 334.32(3) and (4) Application des paragraphes 334.32(3) et (4)

(2)� Subsections�334.32(3)�and�(4)�apply�to�a�notice�given
under�this�rule.
SOR/2007-301, s. 7.

(2)� Les�paragraphes�334.32(3)�et�(4)�s’appliquent�à� l’avis
donné�conformément�à�la�présente�règle.
DORS/2007-301, art. 7.



02 JUL 2021

© 2021 Thomson Reuters Canada Limited

 
Class Actions in Canada, 2nd Edition
Title Page

CANADA LAW BOOK

CLASS ACTIONS
IN

CANADA

2nd Edition

The Honourable Mr. Justice WARD K. BRANCH

MATHEW P. GOOD



02 JUL 2021 
Class Actions in Canada, 2nd Edition
Publishing Information

Copyright Page

Copyright page

© 2021 Thomson Reuters Canada Limited

NOTICE AND DISCLAIMER: All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means, electronic, mechanical,
photocopying, recording or otherwise, without the prior written consent of the publisher
(Thomson Reuters Canada, a division of Thomson Reuters Canada Limited).

Thomson Reuters Canada and all persons involved in the preparation and sale of this publication
disclaim any warranty as to accuracy or currency of the publication. This publication is provided
on the understanding and basis that none of Thomson Reuters Canada, the author/s or other
persons involved in the creation of this publication shall be responsible for the accuracy or
currency of the contents, or for the results of any action taken on the basis of the information
contained in this publication, or for any errors or omissions contained herein.

No one involved in this publication is attempting herein to render legal, accounting or other
professional advice. If legal advice or other expert assistance is required, the services of a
competent professional should be sought. The analysis contained herein should in no way be
construed as being either official or unofficial policy of any governmental body.

ISSN 1206-2375

ISBN 978-0-7798-9895-4

A cataloguing record for this publication is available from Library and Archives Canada.

Printed in the United States by Thomson Reuters.

THOMSON REUTERS CANADA, A DIVISION OF THOMSON REUTERS CANADA LIMITED



© 2021 Thomson Reuters Canada Limited

One Corporate Plaza Customer Support
2075 Kennedy Road 1-416-609-3800 (Toronto & International)
Toronto, Ontario 1-800-387-5164 (Toll Free Canada & U.S.)
M1T 3V4 Fax 1-416-298-5082 (Toronto)

Fax 1-877-750-9041 (Toll Free Canada Only)
Email CustomerSupport.LegalTaxCanada@TR.com



02 JUL 2021 
Class Actions in Canada, 2nd Edition
Class Actions in Canada, 2nd Edition

Chapter 10. Class Notice and Communication
§ 10:1. The Requirement for Notice

1 Class Actions in Canada, 2nd Ed. § 10:1

Class Actions in Canada, 2nd Edition  |
Ward Branch

Chapter 10. Class Notice and Communication

§ 10:1. The Requirement for Notice

Given the potential impact of a class action upon the rights of class
members, notice of certification to class members is obviously important.

Class members have the right to opt out of the action,1  but this right is an
empty one unless they have notice of the existence of the action.

The applicant need not arrive at the certification application with a
complete list of the members of the class. Part of the order made at the
certification hearing will be a plan for notifying members.

Any notice to the class must be approved by the court. This approval

ensures that the opt-out decision is informed, balanced and independent.2

The court will also consider the scope of the appropriate recipients of any

notice.3

Notice need not be perfect in either its reach or its contents. Whether a
proposed notice is appropriate in a particular case depends on the
circumstances. To be effective, a notice program should strive to further the



goal of access to justice in each case.4  “Under the Ontario Amended Act,
there is a direction to the court to ensure that the notice is “the best notice

that is practicable in the circumstances”.5  Furthermore, the Ontario
Amended Act provides that notice shall be served on the Public Guardian
and Trustee if there is a reasonable possibility that the Public Guardian and

Trustee is authorized to act on behalf of one or more class members.6  It
also provides that in the context of a settlement, if there is a reasonable
possibility that the class or subclass includes minors, the court may direct
that, the notice of motion and other materials filed on the motion be served
on the Children's Lawyer. The Children's Lawyer make any
recommendations it may have in connection with the proposed settlement

in writing to the court.7

The Acts leave the type of notice to the discretion of the court. There are
certain enumerated factors including cost, the size of the class and the

likelihood that a member would seek to opt out of the action.8  In the
common law provinces, the court may dispense with notice altogether,
particularly if it is determined why class members would opt out, or if the

cost would be relatively high.9

In Saskatchewan, Newfoundland, Ontario, B.C., Manitoba, Alberta, New
Brunswick, Nova Scotia and the Federal Court, notice may be by personal
mail, advertising, notice to a sample group within the class, or by any other

means that the court considers appropriate.10  The Quebec rules provide no

specific direction as to the manner of notice.11

The timing of delivery of the notice may be of matter of debate. In Hoy v.

Medtronic, Inc.,12  the defendants argued that widespread notice should be
deferred until after notice to a sample group. The court rejected this
request, noting that there were a number of policy reasons why it was
important that as many class members as possible learn of the existence of
the certified action as soon as possible. In later proceedings, it was

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056057&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056057&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0


determined that approximately 35% of the notice forms were returned as
undeliverable. The court ordered the defendant to provide the returned
envelopes to the plaintiff, and extended the opt in period to permit class
counsel to locate and notify these persons. However, the court refused to
allow class counsel to contact pacemaker clinics to audit the notice program,

finding that such an additional step was unnecessary.13  The court may
order that notice be stayed until the resolution of any appeals of
certification or the outcome of pending certification applications in other

jurisdictions.14

Privacy issues will often arise in the provision of the notice. In Logan v.

Dermatech, Intradermal Distribution Inc.,15  the B.C. Court of Appeal held
that a court cannot order a physician to disclose the name of their patients
to class counsel as part of the notice program, given doctor-patient
confidentiality concerns. The court stated: “In my view, the judge erred in
principle by elevating the purposes of the Class Proceedings Act and the
search for legal redress above the fundamental principle of confidentiality
that adheres, for the benefit of the community, to the physician-patient

relationship.” However, in Quenneville v. Robert Bosch GmbH,16  the
plaintiffs asked for the right to use a database developed in a parallel class
action in order to give notice in this action. The court granted the order. The
court noted that there would be no breach of privacy, as the privacy statutes

recognized the primacy of a court order. In Rizzi v. Handa,17  the court
included a unique term to address privacy concerns while ensuring that
available health information databases could be used:

8 The Certification Order will specify that it constitutes an
authorization for the Defendants to release patient
information as required by s. 41(1) of the Personal Health
Information Protection Act, 2004, SO 2004, c. 3, Sched. A. This
information will go only to the claims administrator for use as
necessary in administering the class proceeding. The

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0297393201&pubNum=135310&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IG&docFamilyGuid=Ib804afd1f8ee11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AB0539AEAAC932E6E0540010E03EEFE0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0297393201&pubNum=135310&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IG&docFamilyGuid=Ib804afd1f8ee11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AB0539AEAAC932E6E0540010E03EEFE0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045932173&pubNum=0007659&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030617942&pubNum=0006458&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030617942&pubNum=0006458&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
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information will not be released directly to the Plaintiff or her
counsel, although they are not prohibited from knowing the
names of the Defendants' former patients if necessary for the
administration of the class proceeding.

Parties may disagree on the scope of the distribution of the notice. In

Thibault v. St Jude Medical Inc.,18  the court declined to require that the
defendant provide evidence of compliance with an order requiring direct
notice to issue from the defendant, stating that it should be assumed that the
defendants carried out the order in good faith. In Vaughan v. New York Life

Insurance Co.,19  the court limited notice to newspapers rather than
requiring individual mailing to all class members in this certified premium
offset class action. The court noted that widespread mailing could create
confusion, given the nature of the class definition. The class was defined as
all policyholders whose policies were breached. Given that definition, and
the evidence that very few policyholders complained that their policies
were breached in the earlier premium offset class action settlements, it was
found that direct mail to all policyholders would be excessive.

In Option Consommateurs v. Banque de Montréal, the court found that there
was no requirement for the Bank of Montreal to place the notice of
certification on its website when the notice was already going to be

published in newspapers and on the class counsel's website.20

In Quebec, notice is required when a proposed class discontinues an appeal

from a denial of certification.21

© 2021 Thomson Reuters Canada Limited.

Footnotes

See §§ 11:1 et seq.—Opting in and Opting Out.

Saskatchewan Act, ss. 18(1), 25(1); Ontario Act, s. 20; B.C. Act, s. 22;

https://proview.thomsonreuters.com/launchapp/title/cw/eg/branchca_en/v1.202103081607/document/I29376c119c8a11eba4e083d8f51caf36/anchor/I6529a7805ca511ebbd7d8449710a27b781
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Quebec Arts. 579 and 603; Manitoba Act, s. 22; Alberta Act, s. 23; New
Brunswick Act, s. 24; Nova Scotia Act, s. 25; Federal Court Rules, R.
334.37; Mangan v. Inco Ltd. (1998), 38 O.R. (3d) 703, (Gen. Div.)
(sanctions for improper notice program); (unreported, March 23, 1998,
Ont. Ct., Gen. Div.) (costs for sanctions motion). In Mangan, class
counsel arranged for their own notice of the proposed certification and
settlement to be distributed to class members prior to the expiry of the
opt-out period. The court had approved a specific notice program that
had been the subject of negotiation between the parties. The court
found that the delivery of an unapproved notice to the class was not
allowed either prior to or following certification. The court rejected
arguments that the communication was privileged given that (1) there
was no solicitor-client relationship with the class prior to certification,
and (2) the notice was not delivered in a manner meant to ensure
confidentiality. The court imposed sanctions, including allowing the
defendant a greater ability to contest the settlement claims than was
contemplated by the terms of the settlement agreement.

There remains some scope for communication by class counsel with
class members without court approval so long as the communication
does not purport to be formal notice of certification or any other step in
the proceeding. The boundaries of such communication has yet to be
fully considered. In Bywater v. Toronto Transit Commission (1999), 43
O.R. (3d) 367, (Gen. Div.) (dismissing contempt application);
(unreported, May 21, 1999, Gen. Div.) (costs of contempt application) the
court held that a press release issued by class counsel did not purport to
provide formal notice of the certification decision and was not
improper. See § 10:5—Communication with Class Members.

See, for example, LeFrancois v. Guidant Corp., [2009] O.J. 2481 (S.C.J.),
where the court addressed an unsuccessful effort by the defendant to
constrain the class definition in order to minimize the scope of
individuals who would receive notice, arguably to prevent undue

https://proview.thomsonreuters.com/launchapp/title/cw/eg/branchca_en/v1.202103081607/document/I29376c109c8a11eba4e083d8f51caf36/anchor/I2bbe18009c7f11ebb932d08e8ab2cf9980
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concern by pacemaker recipients for whom no concern was raised in
the evidence.

See Fantl v. ivari, 2018 ONSC 4443.

Ontario Amended Act, s.17(6).

Ontario Amended Act, ss.17(8), 27.1(9).

Ontario Amended Act, s.27.1(11).

Saskatchewan Act, s. 22(1)(b); Ontario Act, s. 17; B.C. Act, s. 19; Quebec
Art. 579; Manitoba Act, s. 19(3); Alberta Act, s. 20; New Brunswick Act, s.
21(6)(b); Nova Scotia Act, s. 22(3); Federal Court Rules, R. 334.32(3). See
Chadha v. Bayer Inc. (1999), 45 O.R. (3d) 29 (S.C.J.) (certification), leave
to appeal to Div. Ct. granted 45 O.R. (3d) 478; (1999), 43 C.P.C. (4th) 91
(Ont. S.C.J.) (notice).

Lockyer-Kash v British Columbia (Workers' Compensation Board), 2014
BCSC 1443, para. 86; rev'd on other grounds 2015 BCCA 70.

Saskatchewan Act, s. 21(4); Newfoundland Act, s. 19(4); Ontario Act, s.
17(4); B.C. Act, s. 19(4); Manitoba Act, s. 19(4); Alberta Act, s. 20(4); New
Brunswick Act, s. 21(4); Nova Scotia Act, s. 22(4); Federal Court Rules, R.
334.32(4).

The Barreau du Québec has published a “Guide to Notices to Class
Members”, available at
https://www.barreau.qc.ca/pdf/publications/guide-notices-members-
class-actions.pdf.

Hoy v. Medtronic, Inc., 2002 BCSC 96.

Hoy v. Medtronic, Inc., [2002] B.C.J. 2517. Similarly, see Dorval c.
Industrielle Alliance assurances et services financiers inc., 2018 QCCS
3306 where class counsel sought an order allowing them to give notice
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to a segment of the class to let them know that the expert reports
obtained suggested that they might not be eligible for certain damages.
The court declined to make the order, suggesting that this issue could be
addressed after the merits were considered.

Boulanger v. Johnson & Johnson Corp., [2007] O.J. 2766 (S.C.J.); Ring v.
Canada (Attorney General), 2008 NLTD 168; Kirk v. Executive Flight
Centre Fuel Services Ltd., 2018 BCSC 1742.

Logan v. Dermatech, Intradermal Distribution Inc., 2013 BCCA 249.

Quenneville v. Robert Bosch GmbH, 2018 ONSC 6687.

Rizzi v. Handa, 2019 ONSC 1802.

Thibault v. St Jude Medical Inc., 2006 QCCS 2025.

Vaughan v. New York Life Insurance Co. (unreported, October 14, 2003,
Court File No. 500-06-000114-005, Que. S.C.).

Option Consommateurs v. Banque de Montréal, 2008 QCCS 6432. See
also, Toure v. Brault, 2014 QCCS 2609, where the Court held that
creating a special website was not necessary, and that posting notice to
class counsel's website was sufficient. See also Bartram v.
GlaxoSmithKline Inc., 2015 BCSC 315, 2016 BCSC 1409 (jury notice),
where the court declined to require that a pharmaceutical
manufacturer place the class notice on their website where the drug
was still being marketed.

Louisméus c. Compagnie d'assurance-vie Manufacturers (Financiàre
Manuvie), 2018 QCCA 610.
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