Federal Court Cour fédérale

Date: 20190705
Docket: T-1673-17
Citation: 2019 FC 1501
Ottawa, Ontario, July 5, 2019

PRESENT: The Honourable Mr. Justice Phelan

CLASS PROCEEDING

BETWEEN:

CHERYL TILLER, MARY-ELLEN COPLAND

AND DAYNA ROACH
Plaintiffs
and
HER MAJESTY THE QUEEN
Defendant

ORDER

WHEREAS this motion was made by the Plaintiffs, on consent, pursuant to the Federal

Courts Rules, SOR/98-106;

AND UPON READING the Plaintiffs’ motion record and supplemental motion record

and the Defendant’s motion record;
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IT IS ORDERED that:
For the purpose of settlement, this action is certified as a class proceeding against the
Defendant, Her Majesty the Queen.

The Class is defined as:

Primary Class Members: all current and former living Municipal Employees, Regional
District Employees, employees of non-profit organizations, volunteers, Commissionaires,
Supernumerary Special Constables, consultants, contractors, public service employees,
students, members of integrated policing units and persons from outside agencies and
police forces who are female or publicly identify as female and who were supervised or
managed by the RCMP or who worked in an RCMP controlled workplace during the
Class Period, excluding individuals who are primary class members in Merlo and
Davidson v. Her Majesty the Queen, Federal Court Action Number T-1685-16 and class
members in Ross, Roy, and Satalic v. Her Majesty the Queen, Federal Court Action
Number T-370-17 or Association des membres de la police montée du Québec inc.,
Gaétan Delisle, Dupuis, Paul, Lachance, Marc v. HMTQ, Quebec Superior Court
Number 500-06-000820-163. The Class Period is September 16, 1974 to the date the
Court certifies the action as a class proceeding.

Secondary Class Member: any Child or Spouse of a Primary Class Member who has a
derivative Claim, in accordance with applicable family law legislation.

The following definitions apply for the purpose of determining who is a Secondary Class
Member:

Child: a natural or legally adopted child of the Primary Class Member, or a person for
whom the Primary Class Member has custody under a court order or domestic contract,
or a person toward whom the Primary Class Member has demonstrated a settled intention
to treat as a child of her family, except under an arrangement where the child is placed for
valuable consideration in a foster home by a person having lawful custody;

Spouse:

a. Either of two persons who are currently married to each other or who have
together, in good faith on the part of a person relying on this clause to assert any
right, entered into a marriage that is voidable or void, and are living together; or

b. Either of two persons who are not married to each other and who Cohabit; and

Cohabit: to live together in a conjugal relationship outside marriage for a period of not
less than three years, or in a relationship of some permanence, if the cohabiting
individuals are the natural or adoptive parents of a child.
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Cheryl Tiller, Mary-Ellen Copland and Dayna Roach are appointed as the Representative
Plaintiffs for the Class.

The Representative Plaintiffs allege, on behalf of the Class, that the Defendant was
negligent and in breach of the Canadian Charter of Rights and Freedoms, the Charter of
Human Rights and Freedoms and the Civil Code of Quebec in failing to ensure that
Primary Class Members could work in an environment free of gender and sexual
orientation based harassment and discrimination.

The Class claims the following relief:

a. general damages;

b. special damages;

c. exemplary and punitive damages;

d. damages pursuant to the Canadian Charter of Rights and Freedoms, Part I of the

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982,
cll;

e. punitive damages pursuant to the Charter of Human Rights and Freedoms, CQLR
¢ C12 and the Civil Code of Quebec, CQLR ¢ C-1991;

f. damages equal to the costs of administering the plan of distribution;

g. damages pursuant to the Family Law Act, RSO 1990 ¢ F-3 and comparable
legislation in other provinces and territories;

h. pre-judgment and post-judgment interest; and

1. costs.

The following issue is certified as a common question of law or fact: Is the Defendant

liable to the class?
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Klein Lawyers LLP and Higgerty Law are appointed as Class Counsel.

KCC LLC and RicePoint Administration are appointed as the Notice provider.

The long form Notice of Certification and Settlement Approval Hearing is approved
substantially in the same form and content as attached as Schedule A. It will be available
in both English and French.

The publication Notice of Certification and Settlement Approval Hearing is approved
substantially in the same form and content as attached as Schedule B. It will be available
in both English and French.

KCC LLC and RicePoint Administration will distribute the Notice of Certification and
Settlement Approval Hearing substantially in the manner set out in the Notice Plan
attached at Schedule C.

The Defendant will pay KCC LLC and RicePoint Administration the cost of distributing
the Notice of Certification and Settlement Approval Hearing in accordance with the
Notice Plan, up to a maximum of $250,000.

The Opt Out Form is approved substantially in the same form and content as attached at
Schedule D. The Opt Out Form will be available in English and French.

Class Members may opt out of the class proceeding by delivering a complete, signed Opt
Out Form to Klein Lawyers at the addresses stated in the Opt Out form by no later than
70 days following this Court’s approval of the Notice Plan.

For the purpose of facilitating notice and to assist in Class Member verification, Canada
is required to prepare and provide to KCC LLC and RicePoint Administration, the
Assessor and the Administrator a list of potential Primary Class Members who have ever

had a Human Resources Management Information System ID with the RCMP and, for
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Primary Class members for whom current RCMP email address information is available,

their email addresses.

a. Assessor for the purposes of paragraph 16 means the retired jurist or jurists agreed
upon by the parties to assess claims to the settlement; and

b. Administrator for the purposes of paragraph 16 means the company chosen by the
parties to administer the settlement.

For reasons of privacy and efficiency, the addresses for the representative plaintiffs need

only refer to the address of Class Counsel.

No costs are payable on this motion for certification in accordance with Rule 334.39 of

the Federal Courts Rules.

“Michael L. Phelan”

Judge
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SCHEDULE A
K OF CER i NT APPROVAL HEARING

RCMP Gender and Sexual Orientation Based Harassment and Discrimination Class Action

Did you experience gender or sexual orientation-based harassment or
discrimination while working with the RCMP?

I vou are a female or identify as a female and work or volunteer with the RCMP now or did so in the
past, this netice may affect your legal rights. Please read it carefully.

A class action lawsuit was initiated by Cheryl Tiller, Marv-Ellen Copland and Dayna Roach against Canada
alleging gender and sexval onentation-based harassment and discrimination within the Rowval Canadian
Mounted Police (“RCMP™ or “Defendant™), The RCMP, while not admitting liability, has agreed to a settlement
of this lawsuit. A Federal Court class action has been certified on consent for the purpose of settlement.

Whao is Eligible for the Proposed Settlement?

You are eligible to participate in the settlement, if you are a member of the class as defined below and have
experienced gender or sexual orientation based harassment or discrimination while working or voluntesring
with the RCMP. The class is defined as;

Primary Class Members: curment and former living Municipal Employees, Regional District
Employees, emplovees of non-profit  organizations,  volunieers, Commissionaires,
Supermumerary Special Constables, consultants, contractors, public service employees, students,
members of integrated policing units and persons from outside agencies and police forces who
are female or publicly identify as female and who were supervised or managed by the RCMP ar
who worked in an RCMP controlled workplace during the Class Penod (defined a5 September
16, 1974 1o ***+ _ 2019)

*Cxcluded from the class are individuals who are primary class members in Merfo and Deavidson v Her Mojesty the (huen,
Federal Court Action Number T-1685-16 and class members m Ross, Roy, and Satalic v Her Majesty the Queen, Federn)
Court Action Number T-370-17 or Association des membrer de la police montée du Dudles ine,, Gastan Delisie, LDhapais,
Paul, Lackance, Mare v, BMTD, Quebes Supenor Court Number S00-06-000820-163.

Secondary Class Members: any Child or Spouse of a Primary Class Member who has a denvative
Claim, i accordance with applicable family law legislation.

The Terms of the Proposed Settlement

The settlement provides six levels of compensation ranging from 510,000 to $220,000 for Pomary Class
Members who experjenced gender or sexual orientation-based harassment or discrimination while working or
volunteering with the RCMP during the Class Period, Compensation is also available for Secondary Class
Members where the Primary Class Member™s Claim is assessed at cither of the two highest severity levels.

Your Right to Opt-Out of the Seitlement

If you do met wish to participate in the class action amd proposed settlement because you wish to retain the right
to pursue an ndividual setion, you must mail or deliver by hand a signed Opt-Out Foem to Klein Lawyers LLP
received or postmarked no later than ¥+ 3014

Klein Lawyers LLP
Atin: Whilney Sanfos
1385 West 8™ Avenue, Suite 400
Vancouver, BC V6H 3vo
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If you opt-out, you will aot be included in this Jawsuit, you will got be bound by the Court’s judgement on the
seftlemnent, and you will mar be eligible for settlement compensation. File an Opt-Out Form aaly if you wish
to retain the right to pursue an individual action. The Opt-Outl Form can be obtained from Class Counsel
and is available on Class Counsel’s websites and at rempsettlement.ca.

If you have an ongoing lawsuit or other claim for compensation with respect to gender or sexual orientation-
based harpssment or diserimination you experienced while working or volunteering with the RCMP, and you
wish to participate in the proposed class action settlement, you must discontinue your lawsuit or other claim
before ****, 2019, If you do not, you will be deemed by 5. 334 212} of the Federal Courts Rules to have opted
out of this class action. Contact your lawver to discuss your options.

The Approval Hearing and Your Right to Participate

A motion o approve the settlement is scheduled to be heard on Gctober 17, 2019 at %30 am at the Federal
Court in Vancouver, British Columbia at 701 West Georgia Street. Class Counsel will also ask the Court o
approve an award of fees and disbursements for their work in achieving the seitlement,

If you agree with the proposed settlement, you do not have to do anything at this time. [f the Court approves the
settlement, a notice will be published setting out the procedures for submitting a Claim to the settlement.

If you disagree with the proposed seftlement, vou have the right to object, To object, vou must mail or deliver
by hand a letier to either Klein Lawyers LLP or Higgerty Law at their addresses below. Your objection must be
received by Class Counsel by #¥**% 2019, Your letter must include vour name, contact information, and a brief
statement of the nature and reasons for vour objection.

If vou are a Class Member, you have the right to participate in the approval hearing by attending the hearing
ard requesting to speak either in favour or against the settlement or the fees being sought by Class Counsel. The
Court may make ovders as to the manner, timing and duration of any Class Member submissions at the hearing.
If you arc a Class Member and wish to participate in the hearing, please contact either Klein Lawyers LLP or
Higgerty Law by mail or email at their addresses below and state your intention to participate in the hearing,

What are the Finaneial Consequences?
[f vou remain a Class Member and the settlement is approved by the Courl, you will be hound by the terms of
the setflement and wou will be eligible to file a Claim for compensation, If you opt-out of the settlement and the
settlement is approved by the Court, you will sot be bound by the terms of the settlement and vou will not be
eligible to file a Claim for compensalion,

The Defendants have agreed to pay Class Counsel’s dishursements and are making & contribution toward class
counsel fees. Class Counsel will request a further class counsel fee of 15% plus applicable sales tax payable
from the compensation awarded to class members under the settlement. The award of class counsel fees is
subject to court approval, [f approved, 15% of the compensation awarded to Class Members will be deducted
from payments to Class Members and paid to Class Counsel as a contribution toward class counsel fees.

Want More Information?

To obtain a copy of the settlement agreement and the applicable schedules contact Class Counsel at the
addresses below,

Klein Lawyers LLP Higgerty Law

Whitney Santos Connie Luong

waantosgical lkleinlawyvers.com infod@higgertvlaw.ca

1385 West 8" Avenue, #400 Millenmium Tower, Main Floor
Vancouver, BC VaH 3vo 101, 440 2™ Avenue SW
www.callklein] awyvers.com Calgary, AB T2P SE9

www higgertyiaw.ca



SCHEDULE B
ROTICE QOF CERTIFICATION AND SETTLEMENT AFPFROVAL HEARING

Did you experience gender or
sexual orientation-based
harassment or discrimination
while working with the
RCMP?

On June X, 2019 the Federal Court (Canada) certified a class action
concerning  allegations of gender and  sexual onentation-based
harassment and discrimination of women working or volunteening with
the Roval Canadian Mounted Police (*RCMP™). The settlement
EETS?IE} for six levels of compenszation ranging from 10,000 to

Who Is Eligible for the Proposed Settlement? Women who
cg:pcﬁqnced gender or sexual orientation- based harassment oe
discrimination while waorking or volunteering with the RCMP during the
Class Period (Septernber 16, 1974 to **¥**, 2019).*
““Primary Class Members™ means cumrent and  former  lwving Municipal
Employess, Regional District Employees, emplovees of non-peofit organizations,
wolonleers, Commusmndins, Supemumerary Special Constables,  consulinnis,
cortractors, public service loyees, smdents, members of inegrated policing
undits and persons from outside agencies and police forces who are female o7
publicly wentify as femals and who were supervised or managed by the RCMP of
whe worked i an RCMP controlled workplace during the Clags Penod, excluding
individuals who are primary class members in Merfo aud Davidson . Her
Mafesiy the Oueen, Federal Count Action Mumber T-1685-16 and clnss membar
m Bass, Ray, and Satafic v Mer Matesty the (ueen, Federal Court Action Mumber
T-3T0-17 or Association des membeas de o police monsde du Juébec ine, Gadian
Diefigle, Duypuis, Papl, Lackance, Marg v, HMTE, Quebec Superior Court Number
-0 -000R20-163.

The Approval Hearing and Your Rights

A motion ta approve the settlement is scheduled to be heard on
Octoher 17, 2009 at %30 am at the Federal Court, Vancouver, BC al
01 West Georgin Street. You may object to the proposed settlement
by == 9. You may opt-out of the proposed settlement by
L t"i#*r 2ﬂ]1"|-

For detailed information on how you can parficipate in the hearing,
chject to the settlement or opi ol of the senlement, wvisil
rempsettlement.ca or contagt Class Counsel at the below email
addresses,

More Information?

For complete details on the proposed settlement, the fees being sought
by counsel, opting out and objecting to the settfement, visit
rempsetilement. ca or contact Class Counsel:

Klein Lawyers LLP
woww.callkleinlaw yers.com

waantosidcallkleinlawyers.com

Higgerty Law
woww i prertylaw,ca
infoathiggertylaw.ca
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SCHEDULE C

[(('; KCC RICEPOINT

& Compulpsshace carmipany

Relevant Case Experience
KCC's Legal Molfication Services team members have bean involved in the design and implementation
of several Canadian action nobice inchiding: Ross

Afforney General of Canada, No. 2007 01T48550P (Sup. CL

pregrams, ¥,
{Fad.Ct), Brown v. The Alformey General of Canada (Ont. E{:J.I.
and in re Residenial Schoots Litig., Na, 00-Cy-T92089 [Ont. 5,

Case Analysis
The follawing known fackons wens considensd when ditermaning our recommeandation

It is our understanding that there are approcmately 41200 Class Members |ocated
trroughoul Canada, including large citkes and rural greas.

There are 154 muncipalibes with Municipal Police Service Agresments.

The majority of Clpss Members are believed to reside in the provinces of British Columbis
and Alberta and in Otawa. Ontano.

Almest all Class Members are cver the age of 12, and the majorly of Class Members are
between the ages of 35 and 4,

A& reasonable effort cannct identify and locate Class Members, therefors, Class Members
must be reached throwgh a consumer media campaign

Effective reach and notice content is vital fo convey the importance of the nformation
affecting Class members' rights.

bean o inform Class Members of 1) the cestificabion of the action as a class
2) their right 1o opt out of the Class; 3) basic detals aboul the proposed settiement, 4) detais
about legal fees being sought by Class Counsel, 5) the date of the upcoming settiement approval hearing;
and §} Class Members' right o object to the seftlement and fees

To dasign @ nobce program thal will effectvely reach likely Class Members and capiure their attention
with nofice communicated in ciear, concse, plain language so that their rights and options may be fully

wndersiood.

Target Audience

Primary Class Members are defined as: curent and former Bving Municipal Employees, Regional District
employees of nan-prafit organzations, volunteers Supemumerary Special

Cenglables, consultants, contractors, publc service mambers of integrated policing

Sataiic v mmn'y#-m-n Federal Court Acban Number T-370-17 or Assaciation des membres de
la police montée du Québec inc., Goedtan Delisle, Dupwis, Pawl, Lachance, Marc v. HMTO Cuebec
Superior Court Number 500-06-000820-163. The Clase Period is September 16, 1974 ta XX [ihe date the
Court cerified this action as a class procaeding].
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CompAersnare comparny

Aftected Municipalities
There are 154 muncipalities throughout Canada with Municipal Police Service Agreements, and thesefore
affected by the fiigation

Alberta 4s 20.22%
Briish Calumbsa 85 221% |
Manitoba 22 1420% |
New Brunswick 7 455% |
Nova Scota 5 325%
Prince Edward Isiand 2 130%
 Saskatchewan 8 | 619%
TOTAL 154 100.00%

Together, the provinces of Alberta and Briish Columbsa contam the vast magority {aver 70%) of affected
municipalities  The media therefore emphasizes outreach to those provinces while still offering broad.
natonal coverage.

Target Analysis
Summary and data tables as well as publications and briefs, published by Statistics Canada were studied
and anafyzed.

» Select Characteristics of Canada's Population

POPULATION

As of July 1. 2018, there are approxsmately 28,882 742 Canadian adults 18 years of age or older {Adults
18+) ' Females comprise 50 7% of the poputation of Adults 18+ with a tota! Female Adult 18+ popuiation
of 15,143,845 while males make up 49 3% of Aduits 18+,

Canadian Population by Age/Sex 18+

Total

Maie

1510 19 years 2106893 | 1082667 | 1024226
;‘gt_o 24 years 2437542 | 1271388 | 1,166,154
2510 29 years 2573476 | 1324764 | 1248712
|30 1o 34 years 2550612 | 1288341 | 1262171
_ 3510 39 years 2514450 | 1,250,324 | 1264128
| 40 to 44 years 2378.927 | 1,176696 | 1202231 |
(45tod9years | 2405662 | 1195585 1210087

7 Sastistics Canada. Tavle 17-10-0005-01. Popuistion estimates on July 17 by age and sex, Last modfies March § 2018,

Propnelary & Conficential 2
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SOfoSéyears | 2578047 | 1285508 1292530
5510 59 years 2726152 | 1,354075 | 1371477
60 1o 64 years 2456212 | 1,207,653 | 1248559
55 10 60 years 2036754 | 988,337 | 1,047,417 |
70 to 74 years 1,625,256 779411 845 845
75 10 19 years 1909870 | 516827 | 663,843
80 to 84 years 785850 336088 428884
| BSto80years | 504086 199,768 | 304,318 |
| 80 10 94 years 237 608 16,792 160,817
96 1o 99 years 69,827 17,143 | 52684
WOyearsandover | 9988 1774, 8194
18 yoars and over | 29,862,742 14,736,897 | 15,143,845
_Median Age 40.8 39.7 418

In the key provinces of Brtish Columbia ana Alperta, the ratios between age and sex remain largely
consistent with the total Canadian population. Females comprise 50.8% of the population of Adults 18+ in
British Columbia and 49.9% of Adults 18+ in Albarta. However, this number dips when scrutinizing the
millennial population, as females tend to make up larger percentages of an aging population. Women only
make up 48 6% of adults 12-34 years of age in British Columbia, and 48.7% in Alberta.

Population by Province and Age/Sex 18+

15 10 19 years 448 | 135088 1337 | 122,387

20 10 24 years 6,30 156213 | 274313 132,121
25 to 29 years 003| 160757 | 326082 | 158,350
| 30to34years | 356796| 175642 | 356630, 175,105
| 35 to 39 years 169,537 | 3421 170,218
40 10 44 years 168 748 367 | 149,515
45 to 48 years : 173,138 | 137,880
5010 54 years 52, 180,666 ' 134,245
55 1o 59 years : 191,674 - 141,754
60 to 84 years 47, 179.280 | 248,851 124,418
| 65t060years | 207853| 153566 | 187836 95170
7010 74 years 234,106 | 120,729 | 136,728 71,992
| 7510 78 years 157411  82055| 92822 49,569
80 to 84 years 107,811 68,185 | 35795

Page: 11
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A CoOMpRersnare CoMmDany.

8% to 89 years 40,455 42373| 25158
90 to 04 years 33087, 21578 263 12,
| 85 to 99 years 7,565 5526 4147
| 100 years and over 1837 1213 856 698
18 years and over | 4,1 | 2003,033 L B MLTSE] 1,067,604
18toddyears | 1141483 554,650 1056560 | 514,540
Proposed Notice Strategies
'WnNumnPhnomnhnc#-umtmubnonn&nﬂhamuwnnah-mnounumvunonhczund
editions of a leading commuter newspaper, and on a variety of websites, including the social media

platforms Facebook, Instagram, and YouTube. Activity also includes the distribution of a national press

release, notice placements in Jocal newspapers and foreign language publications, and an organizational
outreach to municipalities and unions

The Notice Plan has been designed 1o reach 3 minimum of B5% of women 18 years of age or older
throughout Canada through the measurable media efforts alone It s anticipated that non-measurable
media efforts will substantially mcrease reach

Reach will be lurther enhanced and extended by the non-measurable media and cutreach efforts

Proposed Notice Tactics
Following is a summary of the recommended notice tactics.
» Newspapers:
» Mainstream Newspapers An approximate quarter-page notice will appear once in
i . Calgary, and Edmonton, and teice in a

¥ Oftawa Citizen
o Clrculation: 75,888
Audience

*  \Womean 18+ 93 000
s \Women 18-34: 20,000
*  \Women 35+ 73000

CALGARY HERALD

» Calgary Herald
o Circulation: 71,133

= Women 18+ 105,000

= \Women 18-34. 27 000
*  Women 35+ 78.000

Proprietary & Confidentiat 4
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EDMONTON JOURNAL

*  Eamonton Joumal
o Circutation: §8 634
Audience: 222 000
«  Women 18+: 100,000
«  \Women 18-34: 21 000
*  \Women 38+ 79.000

» The Province
, Circulafion: 123,935
o Audience
*  Women 18+ 188 000
*  Women 18-24. 35.000
*  Women 35+ 153.000

RICEPOINT

Compidersnare comgany.

» Commuter Newspapers An approximate half-page notice will appear once in the major
centers of the provinces where most Class Members reside (British Columbia and
Alberta) These Include the Vancowver, Calgary. and Edmanton aditions of the free daily
commuter newspaper, StarMetro and as a double-size notice in Coffee News.

STARMETRO VA

» Star Metrc Vancouver
Daily Print Readers. 287 000
o Gander Split

= 58% Male

s 42% Female
18-34° 100,000
1849 175.000
25-34. 61,000
2549 137,000
35-49: 76,000
§0-54: 60,000
35+ 187,000
65+ 51,000

STARMETRO
e Star Metro Caigary
- Daily Print Readers' 121,000
- Gender Spit
. 60% Male

Proprietary & Confidential 5
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= 40% Female
o Age Breakdown
18-34. 36,000
18-4% 58.000
25-49: 47.000
35-49 22 000
£0-64° 37 000
35+ 85,000
65+ 26.000

STARMETRO

Star Metro Edmonton
o Daity Print Readers: 119,000
o Gender Spiit
£4% Male

= 48% Female
o Age Breakdown
18.34 33.000
18-49 57.000
25-49 42000
35-49: 24 000
50-64: 35000
35+ 85,000
B85+ 27 000

and Mundare, Cold Lake, St Paul, Drayton Valley, Whitecourt {Including Fox

Leslievile and Caroling), Swift Current. Steinbach and area, Stonewall and area

Propretary & Confidential 6
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X% KCC RICEPOINT

A Computershare companm.

South Penticton Cranbrook, Sutrey {Cloverdaie)
Maple Ridge Maple Ridge West. North Langley, South Richmong

Burnaby
WWLM(M) Comox Valley, Campbell River, North
VUW(M Vancouver (West), Coguitlam. Port Coquitlam, and

Coffee News consists of mostly female readers (66%) between 35-54 years okd.

» Local Newspapers: A Short Form Notice will be placed once in approsimately 100 local

foreign and ethnic-focused publications n the of affected
RCMP iocations, particularly in British Columbia, Alberta and Ottawa. The Short Form
Naotice will as approximate guarter-page broadsheet or tabloid ad wnit in

community papers are generaily available free of charge and distributed m community
centers, places of worship, fransd centers, businesses, etc.. in neighborhoods featuring
nigh concentrations of each respective ethnic group (e.g., Chinese, Filipino, andfor South
Asian publications), or targeting Chinese, Filipino, and/or South Asian communities
and around those municipalites.

in Bréish Columbia. South Asian Post = the largest
circuiaton publication In Indo-Canadian market, The Fiipino Post s the largest
circulation newspaper for the Fiipino community, Philippine Joumal i the oldest Filipino
publication in British Celumbia, ippine Canadian irer is the fargest and only
llipinc-Canadian distributed weekly sll over Canada, and The Link is oldest
newspaper for the Indo-Canadian community in Lower Mainland Vancouver
» Digital Media
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A Computershare company,

behavior mdicates an Interest in the RCMP, law enforcement government and public

sector jobs, government agencies, nenprofit erganizations, volunteering, or who work as
government employaes ar in adminstration services.

Google Display Network

* GDN i3 a vast a¢ network that reaches over B0% of intemet users and harnesses the
power of advertising opgortunities to over two million websites and apps, including
some of the most-visited websdes and most recognizable properties on the entire
internet

facebook.

« Facebook is the largest social media platform in terms of both audience size and
engagement.

o Female Millenniais (Women 18-34) — appraximately 12.3M impressions will be
distnbuted in English and French to women 18-34 years of age nationwide, with an
emphasis in British Columbia and Alberta The digital notices will also be distributed via
Instagram and YouTube, as well as on a variety of websites that index highly among
milennial females.

‘lmtognnm

* Instagram is a free, onling photo-sharing app and social networking platform owned
oy Facebook boasting a giobal community of over one billion users. it allows users to
edit and upload photos and short videos

ﬂYauTube

YouTube is the most popular video website on the intemet. It is a video sharing
websie that allows users to watch videos, as well as upload their own videcs and
share them with friends, famity and the world. YouTube visitors watch -

& bilbon hours of videos each month. YouTube is owned by Google and is currently
the second-largest s2arch engine.

People SHEKNOW$ EALSIMPLE ...

« Custom website Jist will be used to provide notice on websites that index highly
among milennial females, such as celedrity gossip and entertainment. fitness,
fashion and style sites.

Proprietary & Confidental 8
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% KCC RICEPOINT

‘ A Computershate company,

wdhwcmmmmwmmnmmm-m
their email addresses. KCC/Ricepoint will provide Nolice by emad to the emal addresses
provided, including @ ek to the jong form Notce and an embedded ink 1o Class Counsel's
websites for more information.

Previding individual Notice to Class Members through active RCMP email addresses will ensure
individual notice is distributed where possible. Individual notice s the preferred method of notice
because it provides informaticn drectly to Class Members

Employees,

mmmmnwmm out offices where Class Members are
me:mmmnumummmbumm
read It also allows for word-of-mouth promotion as Class Members involved in cases such as this
tend to speak to each other about the Notice and share it with other Class Members who may or
may not be the same office and may or may not be currently employed in an affected RCMP
detachment

Proprietary & Confidential E]
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Foreign/Cultwral Publications $9.456
Local Newspapers 330,588
Municipality Outreach Inchude in Administraton essrmate
oot o | et e st
,_‘{"_“"‘W = — | Incuded in Administaton estrrate
French Translation Inciuded in Administraton estrmate
“AV rioss % basad o0 Bes! 65HMaeS and vakd for 30 days
**Tax nal nohused
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Colwood Lake Country Pawell River Township of Langley |
Courtney Maple Ridge Qualicum Beach View Royal
Cranbrook Merritt Quesnel West Kelowna
Dawson Creek Naniama Richmond White Rock

District of North Vancouver | North Cowichan Salmon Arm Williams Lake

Grande Prairle Red Deer Walnwright
High River Rocky Mountain House | Strathmore

Okotokos
Saskatchewan

Meadow Lake North Battieford
Melfoft Swift Current
Manitaha
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Street Address

Province
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Zip

1375 St, Laurant Blvd Ottawa om
2 300-10235 124 Street NW Edmonton AR T5M 1P9
Calgary Area Office 240N-3015 Fifth Avenue Calgary AR TIAGTE
Fart McMurray Area Office 120-9521 Franklin Avenue For MchMurray AB T9H 327
Grande Prairie Area Office 101-10126 117 Avenue Grand Prainie AB T8Y 754
Lethbridge Area Office 102-3305 18 Avenue N Lethbridge AR TIH 551
Medicine Hat Area Office 103-640 Kingsway Avenus SF Medicine Hat AB T1AZWS |
Red Deer Area Office | 250-5002 55th Street Red Deer AB Tan 744
British Columbia Regional Office | 6222 Willingdan Avenue Burnaby BC WSH DG3
Victoria Area Office 110-3550 Saanich Road Victoria BC Vax 12
Comonx Valley Area Dffice B-204 North Island Highway Courtenay ac VoM 3P1
' Cranbrook Area Office 116-7th Avenue § Cranbrook BC WI1C 214
Fraser Valley Area Office 201-32615 South Fraser Way Abbotsford BC VIT 1XB |
Kelowna Area Office 303-1912 Enterprise Way Kelowna BC V1Y 959
MNanaima Area Office 603495 Dunsmuir Street Nanaimo BC VIR GRS
Prince George Area Office 1505 Victoria Street Prince George BC WaL 2L
Terrace Area Office 3210 Emersan Strest Terrace BC VaG IR8
Trail Area Office 206-1199 Bay Avenue Trail 8c VIR 444
Manitoba Regional Office 703-275 Broadway Winnipeg MB | R3C4ME
Brandon Area Office 1911 Park Avenue Brandon | ME R7B 4A7
Dauphin Arga Office 121 First Street SW Dauphin ME BTN 1M2
| Maritimes Regional Office 91 Woodside Lane Fredericton NE E3C OC5
Bathurst Area Office 970 Principale Street, Suite 1 Beresford NB | EBK2HB
Charlottetown Area Office 26 Paramount Drive Charlattetawn PEI C1EOC7
Dalhpusie Area Office 396 Renfrew Street Dalhousie B EBC 2K4
Edmundstan Area Office 295 Power Road Edmundstan ME E3V 315
Mancton Area Office 113 Englehart Street Dieppe NE El1A8K2 |
Saint Jehn Area Office | 208 Lancaster Avenue Saint John NE E2M 2K9
Atlantic Regianal Office 271 Brown|ow Avenue Dartmouth NS B3 1W6
Corner Brook Area Office 17-5 Main Street Carner Brook NL | AZH1C4
Glasgow Area Dffice 115 Maclean Street New Glasgow NS B2ZH AMS.
St John's Area Dffice 102-15 International Place St. John's ML ALA OL4
 Sydney Area Office 500 George Street Sydney S BIP 1K6 |
Yarthmauth Area Office 1C Second Street Yarthmouth NS BS5A 1T4
Dntanio Regional Office #0 Commerce Valley Drive E Markham on L3T DB32
Rarrie Area Office Unit §19, 55 Cedar Pointe Drive | Barrie oN LAN 0B2
Cornwall Area Office 231 MeConnell Avenue Carnwall ON | KBH5RY
Hamiltan Area Office 1700-21 King Street W Hamilton oN LEF 4W7
Kenara Area Office 205-308 Secand Street § Kenora OoN PAN 1G4
_Kingsten Area Office 615 Norris Court Kingston an KTP 2R9
Kitchener Area Office 204-1120 Victorta Street N Kitchener oN__ | N283T2
Lakehead Area Difice 1159 Allay Drive Thunder Bay ON F7B 6ME
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Londan Area Office | 101-350 Oxford Street W Landan ON MEH 173
Miagara Area Office 101-110A Hannowver Drive 5t Catherines | QN L2W 1A4
Morth Bay Area Office 120 Lakeshore Dirive North Bay ON PL1A 288
Oshawa Area Office 104-419 King Street W Oshawa 0N L1 2KS
Ottawa Area Offica 1378 Triale Street Ottawa N K1B 3hid
Ottawa Valley Area Office 380 IsabellaStreet | Pembroke ON KBA 5T2
| Peel Area Office 25 Watline Avenue, Suite 202 Missizsauga L4L 2721
Peterbarough Area Office G-165 Sherbrooke Street Peterborough O K9 2N2
Sault 5te. Marle Area Office B06-421 Bay Street Saulte Ste. Marie i PaA 1x3
Sudbury Area Office 205-882 Regent Street Sudbury [a]]] P3E 607
Tirmmins Area Office 124 Third Avenue Timmins M PaAM 1C5
Windsor Area Office 414-3200 Deziel Drive Windsor O MEW SA5
Quebec Regional Office 7100-565 Cremarie Boulevard £ | Mantreal ac Ham 2va
Baie-Comeau Area Office 201-1041 De Mingan Street Haie Comeau ac G5C3W1
Hull Area Office | 300-259 51, Joseph Boulevard Huill ac IBY 6T1
Quebac Area Office 200-5050 Des Gradins Boulevard | Quebec ac G2l 1P8
Rimnouski Area Office 607-2 5t Germain Streef E Rimousk| aQc G5L ETY
Rouyn-Moranda Area Office 2500-201 Du Terminus Street W | Rouyn-Noranda ac 19X 2P7
Sept-lles Area Office 707 Laure Bouwlevard Sept-lies Qc G4R 1Y2
Sherbrooke Area Office 2300-790 De Ia Rand Street Sherbrocke ac JIH 1wW7
Trois-Rivieres Area Office 207-7080 Marion Street Trois-Rivieres ac E94 B34
Sapuenay-Lac-5t-lean Area Office | 210-2679 Du Royaume Boulevard | Jenqulere Qac G755T1
Saskatchewan Regional Office 3731 E. Eastgate Drive Regina SK 542 1A5
Prince Albert Area Office 1250 A, First Avenue £, Frince Albert Sk SEV 248
Saskatoon Area Office 250 Cardinal Crescent Saskatoon 5K S7L 6HE
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SCHEDULE D
OPT OUT FORM

Tiller, Copland, and Roach v. Her Majesty the Queen, Court File No.: T-1673-17
RCMP Gender and Sexual Orientation Based Harassment and Discrimination Class Action

This is not a Claim Form. Submitting this form excludes you from the class action and the
proposed settlement of the class action. Do not use this form if you wish to receive
compensation under the proposed settlement.

You only nced to file an Opt-Out Form if you wish to retain the right to pursue an individual
action. If you do not wish te pursue an individual action and do not wish to file a claim for
compensation under the settlement, you do net need to complete this form.

Name:

Current Address:

Date of Birth:

Dates and locations worked or volunteered with the RCMP:

Reason for Opting Out:

Date:

Signature

To Opt Out of the Class Action, you must sign and deliver this form to Class Counsel at the
address below received or postmarked no later than ***** 2019;

KLEIN LAWYERS LLP

Aun: Whitney Santos

Suite 400-1385 West 8" Avenue
Vancouver, BC V6H 3V9

Phone: (604) 874-7171
Fax: (604) 874-7180
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Tiller v. Canada

Court (s) Database:
Date:
Neutral citation:

File numbers:

Tiller v. Canada - Federal Court

Federal Court Decisions
2020-03-10

2020 FC 320

T-1673-17

Ottawa, Ontario, March 10, 2020

PRESENT: The Honourable Mr. Justice Phelan

BETWEEN:

CLASS PROCEEDING

CHERYL TILLER, MARY-ELLEN COPLAND
AND DAYNA ROACH

and

HER MAJESTY THE QUEEN

ORDER
(Settlement Approval)

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do

Date: 20200310
Docket: T-1673-17
Citation: 2020 FC 320

Plaintiffs

Defendant
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7/1/2021 Tiller v. Canada - Federal Court
WHEREAS this motion was made by the Representative Plaintiffs, on consent, pursuant to the Federal

Courts Rules, SOR/98-106;

AND WHEREAS the Parties entered into a settlement agreement dated June 21, 2019, and a
supplemental agreement dated October 1, 2019, in respect of the Representative Plaintiffs’ claims against the

Defendant;

AND WHEREAS this motion was heard on October 17, 2019;

AND UPON READING the motion record of the Representative Plaintiffs;

THIS COURT ORDERS that:

Settlement Approval

1. The settlement of this action as set out in the settlement agreement dated June 21, 2019
(collectively with its recitals, schedules and appendices the “Settlement” or “Settlement
Agreement”), attached as Schedule A, is fair, reasonable and in the best interests of Class
Members and is approved. Counsel fees are not included in this approval and are the matter
of a separate decision and order.

2. The Supplemental Agreement containing the terms of appointment of the Administrator
and the Assessor (the “Supplemental Agreement), attached as Schedule B, forms part of
the Settlement Agreement, and is approved.

3. The Settlement Agreement, including the Supplemental Agreement, is incorporated by
reference into this Order and the definitions set out in the Settlement Agreement apply to
this Order.

4. The Settlement and this Order are binding on the Parties and on every Class Member,
including persons under disability, unless they opted out or are deemed to have opted out of
this class proceeding on or before the expiry of the Opt Out Period, being September 13,
2019.

5. The Defendant will pay all amounts required by the Settlement Agreement and this Order.

6. The Parties to the Settlement may, subject to Court approval, make non-substantive

amendments to the Settlement Agreement, provided that each Party to the Settlement

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 2/167
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Tiller v. Canada - Federal Court

Agreement agrees in writing to any such amendments.

Notice of Settlement Approval

7.

10.

I1.

The long form Notice of Settlement Approval is approved substantially in the same form

and content attached as Schedule C. It will be available in both English and French.

. The short form Notice of Settlement Approval is approved substantially in the same form

and content attached as Schedule D. It will be available in both English and French.

. KCC LCC and RicePoint Administration Inc. will distribute the Notice of Settlement

Approval substantially in the manner set out in the Notice Plan attached as Schedule E.
The Defendant will pay KCC LCC and RicePoint Administration Inc. the cost of
distributing the Notice of Settlement Approval in accordance with the Notice Plan up to a
maximum of $250,000.

Publishing of the Notice of Settlement Approval will commence within seven (7) days of

the Implementation Date.

Appointment of Administrator and Assessor

12.

13.

14.

15.

16.

17.

Deloitte LLP is appointed as the Settlement’s Administrator pursuant to Section 6.041 of
the Settlement Agreement.

The Administrator’s duties and obligations as set out in the Settlement Agreement,
including the Supplemental Agreement, and this Order are binding on the Administrator.
The Administrator will make payments to Claimants as required under the Settlement
Agreement or, where the Claimant has provided the Administrator with a direction to pay
her counsel or law firm in trust, to that counsel or law firm.

The Defendant will pay the fees, disbursements, and other costs of the Administrator in
accordance with Section 6.06 of the Settlement Agreement and the Supplemental
Agreement, including work undertaken for these purposes prior to the Approval Date.

The Honourable Louise Otis is appointed as the Settlement’s Assessor, pursuant to Section
6.01 of the Settlement Agreement.

The Assessor’s duties and obligations as set out in the Settlement Agreement, including the

Supplemental Agreement, and this Order are binding on the Assessor.

3/167
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18.

19.

20.

21.

22.

Tiller v. Canada - Federal Court
The Defendant will pay the fees, disbursements, and other costs of the Assessor in
accordance with Section 6.06 of the Settlement Agreement and the Supplemental
Agreement, including work undertaken for these purposes prior to the Approval Date.
The Defendant and the RCMP will release to the Assessor and to the Administrator
information and documents required by them or otherwise required by the Settlement
Agreement or the Settlement claims process, in accordance with the terms of the
Settlement Agreement, as well as the information required by this Court’s July 5, 2019
Order in this matter.
Neither the Assessor nor the Administrator nor their employees, agents, partners or
associates can be compelled to be a witness in any civil or criminal proceeding,
administrative proceeding, grievance or arbitration where the information sought relates,
directly or indirectly, to information obtained by the Assessor or the Administrator by
reason of the Settlement or the Settlement claims process.
No documents received by the Assessor or the Administrator by reason of the Settlement
or the Settlement claims process, whether received directly or indirectly, are producible in
any civil or criminal proceeding, administrative proceeding, grievance or arbitration.
No person may bring an action or take any proceeding against the Administrator or the
Assessor or their employees, agents, partners, associates or successors for any matter in
any way relating to the Settlement and its implementation and administration, except with

leave of this Court on notice to all affected parties.

Dismissal and Release

23.

24.

The action against the Defendant is dismissed. The obligations assumed by the Defendant
under the Settlement Agreement are in full and final satisfaction of all Released Claims
against the Releasees, and the Releasees are forever and absolutely released from the
Released Claims, separately and severally, by Class Members, including persons under
disability, who have not opted out and are not deemed to have opted out of this class
proceeding prior to the expiration of the Opt Out Period.

Class Members, including persons under disability, who have not opted out and who are
not deemed to have opted out of this class proceeding prior to the expiration of the Opt Out

Period are barred from making any claim or taking or continuing any proceeding, including

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 4/167



7/1/2021 Tiller v. Canada - Federal Court
a Canadian Human Right Commission complaint or a claim pursuant to a provincial or
territorial workers’ compensation scheme, seeking compensation or other relief arising
from or in any way related to the Released Claims against any Releasees or any other
person, corporation or entity that might claim damages, contribution, indemnity or other
relief from a Releasee pursuant to the provisions of the Negligence Act, RSBC 1996, ¢ 333
or its counterparts in other jurisdictions, the Police Act, RSBC 1996, ¢ 367 or its
counterparts in other jurisdictions, the common law, Quebec civil law or any statutory
liability for any relief whatsoever, including relief of a monetary, declaratory or injunctive
nature.

25. Class Members who are awarded compensation under this settlement are barred from
making a claim or taking or continuing any type of proceeding arising out of, or relating to,
any harassment or discrimination in the workplace by any Regular Member, Special
Constable, Cadet, Auxiliary Constable, Special Constable Member, Reserve Member,
Civilian Member, Public Service Employee, or Temporary Civilian Employee, working
within the RCMP, male or female.

Prior Claims for Compensation

26. For the purpose of facilitating the determination of a Claimant’s entitlement to
compensation, the Defendant is to prepare and provide to the Assessor and to Deloitte LLP
a list of Primary Class Members who have been paid by Canada further to a civil claim,
grievance or harassment complaint, including a complaint to the Canadian Human Rights
Commission, or who have had a prior civil claim, grievance or harassment complaint in
which compensation was claimed and in which Canada was a party, including a complaint
to the Canadian Human Rights Commission, otherwise resolved in respect of gender or
sexual orientation based harassment or discrimination in an RCMP controlled workplace
during the Class Period.

Continuing Jurisdiction

27. This Court will retain continuing jurisdiction over the Settlement and its implementation,
interpretation and enforcement and the Parties will report to the Court from time to time as

directed by the Court but not less than every six (6) months unless otherwise ordered. The

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 5/167



7/1/2021 Tiller v. Canada - Federal Court
Parties will seek judgments or orders from the Court in such form as is necessary to
implement and enforce the provisions of the Settlement Agreement and to supervise the
ongoing performance of the Settlement Agreement.

Costs

28. Each Party will bear their own costs of this application.

“Michael L. Phelan”
Judge

SCHEDULE A

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 6/167
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PRIVILEGED AND CONFIDENTIAL

15.05 No assignment

Except as directed by court order, no amount payable under this Agreement can be
assigned, and such assignment is null and void. For greater certainty, this does not prevent the
Administrator from making payments to a Claimant's counsel or law firm IN TRUST where the
Claimant has provided the Administrator with a direction to pay the Claimant’s counsel or law
firm.

IN WITNESS WHEREOF the Parties have executed this Agreement this 21* day of Tune, 2019,

(\ﬂm AQJ; L

Angela Bespflug, \ Diomnaree Nygard, //// N
Counsel for the Plaintiffs, Counsel for the Defendant
Cheryl Tiller and Mary-Ellen Copland

I o

Patrick B. Hi L QLG
Counsel for the Plaintit E
Dayna Roach

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do

32/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 33/167


TTse
Line

TTse
Line


7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 34/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 35/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 36/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 37/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 38/167



71112021

Tiller v. Canada - Federal Court

settlement. The award of class counsel fees is subject to court approval. If approved, 15% of the
compensation awarded to Class Members will be deducted from payments to Class Members and

paid to Class Counsel as a contribution toward class counsel fees.

For Maore Information

For more information about the settlement, contact Class Counsel at:

Whitney Santos

Klein Lawyers LLP

1385 West 8% Avenue, #400
Vancouver, BC

V6H 3v9

www callkleinlawyers.com
Symah DeckertHiggerty Law
Millennium Tower, Main Floor
101, 440 2™ Avenue SW
Calgary. AB

T2P 5E9

www higgertylaw.ca

The Administrator's website 15 ¥*¥ %%

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do
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SCHEDULE B - APPENDIX 1
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CLAIM FORM

| - NOTE TO CLAIMANTS

This Claim Form is part of an out-of-court dispute resolution process. This Claims Process is a voluntary,
flexible, and confidential process, The Assessor’ will consider the information that you provide and may
discuss the events that happened to you in order to decide if, and how much compensation to award you,

The Claims Process is not a judicial process or arbitration. This is a private initiative of the RCMP and
Tiller Class Action Parties. This process is directed solely to Municipal Employees, Regional District
Employees, employees of non-profit organizations, volunteers, Commissionaires, Supernumerary
Special Constables, consultants, contractors, public service employees, students, members of integrated
policing units and persons from outside agencies and pelice forces who are female or publicly identify as
female and who were supervised or managed by the RCMP or who worked in an RCMP controlled
workplace during the Class Period and who were subjected to gender or sexual crientation based
harassment and discrimination by any Regular Member, Special Constable, Cadet, Auxiliary Constable,
Special Constable Member, Reserve Member, Civilian Member, Public Service Employee, Temporary
Civilian Employee while working or volunteering with the RCMP.

Getting counseling, support and legal assistance

If you have any questions regarding this Claim Ferm or the Independent Claims Process, please call
FIHNX or emaill your questions to XOOOCK,

Throughaout this Independent Claims Process, you will be asked information about the harassment and
diserimination you suffered while werking or volunteering with the RCMP. This Claim Foerm asks you lo
describe in detail the gender or sexual orientation based harassment and discrimination and how it has
affected you. The guestions contained in this Claim Form, including questions peraining to the
description of the gender or sexual orientation based harassment and discrimination, may disturb you,

If you feel anxious or unwell when you think about your experience, or while you are filling out thiz Claim
Form, we encourage you to seek support from someone, such as a family member, counselor, treating
health care professional, friend, or someone else from your community.

Any legal fees incurred will be the sole responsibility of the individual who retained the legal services.

! Additional Independent Assessars may be appointed to assist with the intendew process and make decisions regarding level
3 to 6 ¢laims. Where reference Is made to the Independent Assessar, this may include any Additional Assessor whe is
appainted.
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Levels of compensation

The RCMP and Tiller Class Action Parties have agreed to six levels of compensation. The Indepandent
Assessor will conduct a preliminary assessment of your claim once the Claim Form is received.

Interview

The Independent Assessor will decide Level 1 and Level 2 claims on the basis of the Claim Form and
supporting documents only. For Level 3 to Level & claims, the Independent Assessor will interview the
Claimants.

Within 30 days of a Claimant being sent the Independent Assessor's decision of a Level 2 claim, the
Claimant may request that the Independent Assessor reconsider the decision if she provides reasonable
grounds to show that the claim should be determined in accordance with the process applicable to Levels
3, 4, 5 and 6 claims, and if she has additional documentation or information that was not reasonably
available to her prior to the expiry of 60 days following the submission of her Claim Form. A request for
reconsideration form can be obtained from the Independent Assessor for that purpose. It is also available
online.

As stated earlier, you may retain a lawyer, however, lawyers will not be permitted to participate in
interviews. You may be accompanied to an inferview by a family member, a treating health care
professional or a friend to assist you.

Deadline for Submitting the Claim Form

You do not need to send the Claim Form in right away, but you must send it along with a photocopy
of a government-issued piece of photo identification, before XXXX in order to be eligible for
compensation.

Any supporting decumentation that is not included with the Claim Form must be submitted no later
than 60 days after you have submitted your Claim Form.

In exceptional circumstances, the Independent Assessor may provide an extension. You must make a
request for an extension within 100 days after the expiry of the deadline. A request for an extension can
be made by obtaining from the Independent Assessor and sending a form prepared for that purpose. It is
also available online.

You may send a hard copy of the necessary information to the address below or, if convenient, the Claim
Form can be completed online on the secure server managed by the Administrator. If you choose to
complete it by hand, please send it back by mail and NOT by email. If the form was sent to you by mail,
please use the prepaid self-addressed envelope that was provided with it. If you do not have a prepaid
self-addressed envelope, please place the form along with the rest of the required material in an envelope
addressed to:

Confidential Letter
Office of the Administrator X000
HOOKHK,
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lll - PROJECTED TIMELINE

Here is an overview of the claims process. This overview is designed to help you better understand the
claims process and does not supersede the official documents. Please read these documents carefully.

DATE CLAIMS PROCESS

ht4.4 4 Claimants have 180 days to file their claim by submitting the requined forms. The forms ane
avallable on the Administrator’s website, or can be mailed to Claimants.

(Implementation Date)
Al all times during the process, Claimants can ask for information by calling the
Administrator's office.
All Claimants must complate the following formes:
= Clalm Form
From KXEX = Consent to Disclosure of Information Form
o Y'Y

* Mo Prior Compensation Form

(180dayperiod) 1y use forms must be forwarded to the Administrator's effice before YYYY. Any supporting
documantation nof included in the Claim Form must be forwarded no later than 60 days after the
Claimant has submitted her Claim Form.

Final day on which Claim Forms can be recaived by the Administraters,

Y In cartain circumstances, the Independent Assessor can grant an exdension of this deadiine.
Claimants must then fill sad the Request for Deadiing Exlension Fom,

ZZZZ Final dary on which the Deadling Extengion Forn can be forwarded to the Administrator.

Thi Independent Assessor analyses the Claim Forms using a six-level scale agread to by the
parties 1o the Setlement.

The Independent Agsessor decides compensation for Level 1.and Level 2 diaims on the basis of
the information provided by the Claimants in the forms and accompanying documents. Level 2
Manths fellewing Claimanis can alse ask for reconsideration of thes determination in emceplional circumstances if
ZIZZ thiey so desire by filing out the Level 2 Reconsideration Faerm within 30 days of being send the
Ingependent Assessor's decision.
The Independent Assessor conducts face to faca interviews with Claimants determined 1o b in
Levels 3, 4, 5 and B.

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do
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IV-CLAIMFORM

Please answer all the sections of the Claim Form that apply to you. If you cannot remember an exact date,
you may provide an approximate period of time. If a section or a question does not apply to you or if you do
not know an answer, please write “Not Applicable” (N/A) or “Don't Know"”. Do not try to guess the answers,
but provide as muech detail as you remember.

-CTION A ' PERSONAL INFORMATION

Yoil may chack 8l relevant boxas that apply 1o you:

O Misnicipal Employes O Consuliant
O Regional Ditrt Erplayes O Contractar
O Employes of & Mon-Prafit Organtzaticn O Public service employes (not covered in Merdo/Davidson)
O Waluntoer O Student
O Commissicnaire [ Mamber of an integrated policing unit or an outside agency o palic force
O Suparnumenary Special Constable [ Cahar rebe while warking or velurteering with the RCMP
{stabe role here: )
Pasition(s)

Firsi Name{s) Last Mame

Othar names you @ known by (for example, makden name, nicknames)

Mame while working or volunbeering with the RCMP

Street name and number Apartment number, PO, Box of RN

Cityhilage ProvincalTairitary Pastal Code
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Claimant Eligibility

You must confirm you were a female or identified as a female Municipal Employee, Regional
District Employee, employee of a non-profit organization, velunteer, Commissionaire,
Supernumerary Special Constable, consultant, contractor, public service employee, student,
member of an integrated policing unit or a person from an outside agency or police force, or a
similarly situated individual who worked or volunteered with the RCMP, at any time between
September 16, 1974 and July 5, 2019,

10 Please provide details confirming your wark or voluntesr activity with the RCMP betwean Septembaer 16, 1874 and
July 5, 2019, Please cover every period you worked or velunteersd with the RCMP. Please Indicate the size of
the detachment for each location where you worked or volunteersd (where applicable). Flease attach all
supporting documentation o this form

Location Fram Ta Position Datachrmant
Size

| 10

[ 1

| 12

13

R e ——— ——

Plaase altach &s many sheets of paper as necessary ta fully answer the guestion

- 41 Have you started at any time a court action, workers" compensation claim, or a grievance or harassment
g omplaint for compensation, including a complaint to a human rights commission, for compensation for
gender or sexual orientation based harassment and discrimination by an RCMP member er employee as
described above, male or female, for the same injury(ies) and event(s) as set out in this Claim Ferm?

0 Yes O ke
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~ For each of the incidents of gender or sexual orientation based harassment and discrimination described
| at Question 15, please explain in your own words how the gender or sexual orientation based harassment
~ and discrimination has affected your life. Give as much detail as possible. For example, what were the

| repercussions of the gender or sexual orlentation based harassment and discrimination on your personal

 relationships, intimate relationships, and professional relationships?

Piease attach as many sheets of paper as necessary lo fully answer the question.

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do

72/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 73/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 74/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 75/167



7/1/2021 Tiller v. Canada - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do 76/167



71112021

Tiller v. Canada - Federal Court

CLAIM FORM

SECTION D 'OTHER INFORMATION ABOUT YOU

Were you ever physically, emotionally, or sexually harassed by any person gther than an individual working
within the RCMP?

O wo

= If you answered “Yes® io question 21, please advise whather you repored such physical, emotional, sensal or Sexual orentation

harassment to the police and whether there wers/are lagal proceedings (whether civil of criminal) with regard 1o these events.
O ves O ne

= I you answered “Yes™ to question 21, please answer the following queations 1o the best of your knowledge and abaty

= Wha physically, emotionally, of sexually harsssed you?
= How did it happen (circumstances leading up to the physical, emolional, sexual or sexisal orientation harassment)?
= What happened [please describe the acts of physical, emotional, sexual or sexual oentaticn

harassment)?
= Was anything said to you during the phrysical, emotional, sexual or seosal orientation harassmant (For sample, a threal? H s,

please describe what was said)?
= When did it happen (please indude the approximabs dabe whan the physical, emotional, sexual of sexual orsntation
harassmant 7

startod)
= How often did the physical, emational, sexual or sexual ofentation harassmient happan?
= When did the physical, emational, sexual or sexual orientation harassment stop?
= Where did the physical, emotional, sexual or sexual odentation harassment happen?
= Did you speak to anyone about the physical, emotional, sexual or sexual orientation harassment (for example, a parent,
spouse, fiend, health cane professional, e 7

Ir your cwn wards, please describa how this other physical, emotional, sexuad or sexueal ofentation harassmant affected your life,
including you braining and empleyment, in the space belkw:

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do
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EFFECTS OF GENDER OR SEXUAL ORIENTATION BASED HARASSMENT

AND DISCRIMINATION ON YOUR EMPLOYMENT AND CAREER

Do you think the gender or sexual orientation based harassment and discrimination while working or
vluntearing with the RCMP as described at Question 15 affected your training, employment, or ability to wark?

O ves [m If you answened “Yes™ fo queslion 24, please provide us with details and any information regarding
howw the gender or sexual grientation based harassment and discrimination has afsched your
training, employment, or abilty bo work,

Plaase attach as many sheets of paper as necessary lo fully answer the question.
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SUBMISSION CHECKLIST

BEFORE YOU SUBMIT THIS CLAIM FORM, PLEASE ENSURE IT 15 COMPLETE:

Make sure you have read and signed, and had a witness sign, the following:
o Your Declaration (pages 30-32)
0 Your Authorization and Direction to Release Information form (page 33)

o Your Certification of Mo Prior Compensation form (page 34)
o Copy of your Government-issued photo identification (e.g. Passport, Driver's License, other)
o Copies of any documents that support yvour claim unless submitting these separately
o Indicate below if you will be submitting additional documents to the Administrator separately,

after the filing of this claim form

0 Yas [ No

Please send your completed Claim Form and all related documents to:

Office of the Administrator, clo X000

Mail:  XXXXXXXXXX, Toronto, ON, Canada, XXX XXX , or
Fax:  JOOK-DO0-XXXX | or
Electronic upload: www xR0 XK . com

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/465407/index.do
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CHERYL TILLER, MARY-ELLEN
COPLAND AND DAYNA ROACH

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

REASONS FOR ORDER
(Settlement Approval)

PHELAN J.

1. Introduction

[1] The Settlement Agreement at issue here follows upon the settlement approval in Merlo v
Canada, 2017 FC 533 [Merlo-Davidson], which dealt with gender and sexual orientation based
harassment and discrimination of women who worked in the Royal Canadian Mounted Police
[RCMP] as “Regular Members, Civilian Members and Public Service Employees™ since

September 16, 1974 — the first date on which women were eligible to join the RCMP.
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[2] While the issue of counsel fees is part of the Settlement Agreement, it is separate from

this approval and is the subject of a separate and distinct decision.

[3] This Settlement Agreement is designed to address similar conduct in a RCMP controlled
workplace experienced by women who worked with or volunteered with the RCMP but for
whom the RCMP was not their employer and therefore those persons were not part of the “Merlo

Class”.

[4] On June 21, 2019, the Representative Plaintiffs and the Defendant entered into a
settlement for this group as set out in the “Settlement” (including its recitals, schedules and
appendices). On October 1, 2019, the parties entered into a supplemental agreement which
contains the terms of Appointment of the Administrator and the Assessor [Supplemental

Agreement].

[5] For purposes of these Reasons and the Approval Order, the two agreements, the
Settlement and the Supplemental Agreements, together form the “Settlement Agreement”, unless

otherwise indicated.

[6] The Settlement Agreement establishes a confidential claims process for compensation
ranging from $10,000 to $220,000. It is to be a non adversarial process and contains the feature
of a non-retaliation directive so that Class Members still working with the RCMP may claim

without fear of retaliation.
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[7] The parties have asked for Court approval of the Settlement Agreement, the proposed
form, content and manner of distribution of the notice of settlement approval [Notice], the
appointment of Deloitte LLP to administer the Settlement Agreement and the appointment of the
Honourable Louise Otis, the Honourable Pamela Kirkpatrick and the Honourable Kathryn

Neilson as Assessors of the claims process established under the Settlement Agreement.

[8] For the Reasons set forth, the Court approves the Settlement Agreement and the related

documents and appointments and consequently the action will be dismissed.

11. Background

A. Overview

[9] This action was commenced November 2, 2017. The Plaintiffs allege that the RCMP was
negligent and in breach of s 15 of the Canadian Charter of Rights and Freedoms, Part I of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, ¢ 11, in failing
to take reasonable measures to ensure that “Primary Class Members” could work in an
environment free of gender and sexual orientation based harassment and discrimination. The
Plaintiffs further allege that the Defendant Crown is liable for the action of individuals who
worked for the RCMP and were at all material times Crown servants pursuant to the Crown
Liability and Proceedings Act, RSC 1985, ¢ C-50. The Plaintiffs claim that this conduct caused

them psychological and physical injuries.
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[10] Following service of materials in March 2018 for a contested certification application, the
parties rapidly engaged in settlement discussions over a period of approximately one year

starting in June 2018. These discussions resulted in the Settlement.

[11]  As aresult, the claim was amended for settlement purposes and an Amended Statement

of Claim filed in April 2019.

[12] Following further discussions with and submissions to the Court, the action was certified
for settlement purposes on July 5, 2019. As discussed later, the proper description of the Class
was a complicated matter. It is also important to note that the Class was defined and settled for

settlement purposes only — a point repeated by the Defendant.

[13] Merlo-Davidson is an essential backdrop and driving factor in this proceeding. As part of
the Certification Order, Klein Lawyers LLP and Higgerty Law were appointed Class Counsel.
Both firms have experience in class action litigation and Klein Lawyers were one of the class
counsel in Merlo-Davidson. Their experience and recommendation is one factor which the Court

must consider in approving this Settlement Agreement.

[14]  While this case moved into the settlement negotiation phase very quickly and given
Merlo-Davidson, hotly contested litigation was not on the horizon, the Plaintiffs, necessarily,
began the work for a contested certification process. In that regard, two experts also assisted in

crafting the Settlement.
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B. The Settlement Agreement — Key Terms and Provisions

(1) Class

[15] One of the most critical aspects of the Settlement Agreement and of the Certification
Order was the Class, particularly the definition of “Primary Class Members”. Apart from the
exclusions such as the class in Merlo-Davidson being RCMP members, the intent was to capture
a large group of people not captured in the exclusion. The genesis of this litigation was the
realization that female non-RCMP personnel and others engaged with the RCMP and who
experienced the same type of abuse and discrimination as the serving RCMP members, were not

covered by the Merlo-Davidson case.

[16] Interms of exclusion (either specific or by implication) despite the RCMP being the
provincial police force in eight provinces, provincial employees under the supervision,
management or control of the RCMP are not included in this action because those employees had

their own remedies under provincial law as discussed later.

[17] It was essential that there be a significant and meaningful connection with the RCMP.
With input from the Court, the parties described that connection not only in terms of supervision
and management but also in terms of circumstances where the RCMP was exercising control

over the relevant personnel — paid employees or volunteers.
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[18] The broad definition of the Primary Class is meant to describe the large group of women
who have worked or volunteered with or under the RCMP in varying capacities but who were

not included in the Merlo-Davidson settlement.

(2) Class Period

[19] The Class Period in the Settlement Agreement runs from September 16, 1974 until July 5,

2019 — a period of 45 plus years.

3) Levels of Compensation

[20]  The six levels of compensation provided for was to recognize the different forms of
gender and sexual orientation based harassment and discrimination and that each could have a

unique impact on the particular victim.

[21]  The levels of compensation range from $10,000 to $220,000 as follows:
o Level 1 — Minimal Injury - $10,000
o Level 2 — Mild Injury - $35,000
. Level 3 — Low Moderate Injury - $70,000
o Level 4 — Upper Moderate Injury - $100,000
. Level 5 — Significant Injury - $150,000
o Level 6 — Severe Injury - $220,000
Compensation is also available to spouses and children of claimants whose claims have been

assessed at Level 5 or Level 6.
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C. Claims Process

[22]  The claims process is intended to be confidential and non-adversarial. The process is
based on document review and claimant interviews and the assessment performed in a
psychological and emotional “safe” environment for Primary Class Members to facilitate the

exchange of stories of sexual harassment, abuse and discrimination.

[23] The deadline for filing a claim is a relatively short 180 days from the later of the last day
for an appeal (or leave to appeal) of the Approval Order or the date of a final determination of

any such appeal by a Class Member.

[24] The claims process is clearly and succinctly set out in the Settlement Agreement and

requires the provision of details of the offending conduct and the injuries caused by it.

[25] To avoid any potential for double recovery, the Defendant is required to provide the
Administrator and the Assessor(s) with a list of Primary Class Members who have been paid by
Canada under another civil claim, grievance or harassment complaint in respect of gender or
sexual orientation based harassment or discrimination in the circumstances described in the

Primary Class Member definition during the Claim Period [the Previous Compensation List].

[26] The Defendant through the RCMP has a further obligation to provide the Administrator
with a list of potential Primary Class Members who have ever had a Human Resources

Management System identification [HRMIS]. This is intended to assist the Administrator and
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Assessor(s) in verifying the class membership. In the event that a claimant’s name does not
appear on this Class Member List, the Administrator will request additional proof of class

membership from the claimant.

[27] Completed claim packages will be sent from the Administrator to the Assessor(s) where
they will be placed in one of two categories — Levels 1/2 or Level 3 and above. Levels 1 and 2
attract only a paper review by the Assessor(s). For Levels 3 and above, the Assessor(s) will
review the documents but also conduct an in-person interview of the claimant. For either
category the Assessor(s) will determine whether the claim meets the compensation criteria and

the appropriate level of compensation to be awarded.

D. Confidentiality

[28] Because of the nature of the offending acts and the concern for privacy, the Settlement
Agreement contains numerous provisions to safeguard the confidential claims process. This is
particularly important to Class Members still working for the RCMP who fear retaliation or other

adverse consequences of making a claim.

[29] The RCMP itself has a necessarily limited role in the claims process generally restricted
to certain administrative functions including making payments to the Administrator.
The offices of the Administrator and the Assessor(s) are and remain independent from the

parties, the RCMP and each other.
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[30] A particular feature of this Settlement Agreement to ensure confidentiality of the claims
process is the creation of the “Designated Contact”. This is a confidential contact within the
RCMP who responds to requests for information and records from the Administrator and the
Assessor(s). Even within RCMP premises, the Designated Contact, who is responsible for
ensuring the confidentiality of all requests/responses between the RCMP, is to be housed in a

secure unmarked office accessible only to the Designated Contact.

E. Settlement Parameter

[31] Asa claims made settlement there is no cap on the total settlement to be paid out. Each
qualifying claim will be paid regardless of the total amount paid to the Class as a whole. This
process avoids the risk of payment delays and reduced individual compensation if the number of
claims exceeds the estimated “take up” rate (the estimate of the number of claimants and the

amount of those claims).

[32] However, Class Counsel has estimated that about 5% of the Primary Claims Members
will make claims, that the average claim value is approximately $50,000 and therefore the total

settlement payment will be approximately $100 million.

F. Notices

[33] A critical element of any class action settlement is the opt-out provision allowing a

potential claimant to opt out of the Settlement Agreement and proceed on their own. It is the

ultimate protection for an individual who is dissatisfied with a class settlement.
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As of the hearing before the Court, only two opt-outs were filed.

[34] Notices of Certification and of Settlement Approval Hearing have been distributed as

required.

[35] Notice of Settlement will be dealt with according to the approved Notice Plan and will
involve press releases, publication in print media, digital and social media, direct mailing, Class
Counsel website display, posting in RCMP premises and requested distribution assistance in

municipalities with municipal RCMP detachments and at CUPE branch offices.

G. Opt-Out Rights

[36] A key provision in every class action settlement is the Opt-Out Rights.

[37] The Opt-Out period is set at 70 days following the date of the Certification Order —

September 13, 2019. To date, two opt-out notices have been received.

[38] The Opt-Out threshold was set at 50. As this threshold has not been met, the provision is

academic.

H. Administrator

[39] The parties requested that Deloitte LLP be appointed Administrator. The duties of

Administrator are well defined in Article 6 and Schedule B of the Settlement Agreement.
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[40] The Court has evidence and knowledge of Deloitte LLP’s experience in class action

administration. The Defendant is responsible for paying the cost of administration.

I Assessor

[41] The parties requested that the Honourable Louise Otis, formerly of the Court of Appeal
of Quebec, be appointed as the Assessor. Subsequently they have asked for two further Assessors
— the Honourable Pamela Kirkpatrick, formerly of the British Columbia Court of Appeal, and the

Honourable Kathryn Neilson, formerly of the Supreme Court of British Columbia.

[42] The duties of the Assessor(s) are likewise well defined and are principally the evaluation
of claims, where required, settling the amount of compensation claimed and preparing a report to
the RCMP on their observations generally regarding claims and making recommendations to the
RCMP to assist in minimizing workplace sexual harassment and discrimination. The Defendant

is also liable for the costs of the Assessor(s).

J. Counsel Fees

[43] The matter of approval of Class Counsel fees is the subject of a separate decision. In
general terms, however, the Defendant will contribute $6 million and Class Counsel seeks fees
based upon 15% of the amount received by each claimant. As between Class Counsel, they have

agreed to 70% for Klein Lawyers LLP and 30% for Higgerty Law.
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K. Support/Objection

[44] Inthe Hearing Approval Order, provision was made for expressions of support or

opposition to the Settlement Approval.

[45] No expressions of opposition were received. While no expressions of support were
received by the Court, the Santos Affidavit indicates that approximately 575 persons have

expressed a desire to be included in the compensation process.

III. Issue

[46] The issue for determination is whether the Settlement Agreement (except for Class

Counsel fees to be determined separately) is fair and reasonable and in the best interests of the

Class. Consequent on that determination is the approval of various notices and appointments.

IV. Analysis

A. Legal Framework

[47] The test for approving a class action settlement is well established and described in such
decisions as Merlo-Davidson at paras 16-19, Toth v Canada, 2019 FC 125 at paras 37-39 and

Condon v Canada, 2018 FC 522 [Condon].

[48] The test is whether, in all the circumstances, the Settlement is “fair, reasonable and in the

best interests of the class as a whole”.



[49] In the application of the test, the Court is to consider numerous factors.

[50] As set forth in Condon at para 19, the non exhaustive list of factors is:

a.

b.

The likelihood of recovery or likelihood of success;

The amount and nature of discovery, evidence or
investigation;

Terms and conditions of the proposed settlement;
The future expense and likely duration of litigation;
The recommendation of neutral parties, if any;

The number of objectors and nature of objections;

The presence of arm’s length bargaining and the absence of
collusion;

The information conveying to the Court the dynamics of,
and the positions taken, by the parties during the
negotiations;

The degree and nature of communications by counsel and
the representative plaintiffs with class members during the
litigation; and

The recommendation and experience of counsel.
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[51] Recent case law in this Court and other superior courts (see Manuge v Canada, 2013 FC

341 [Manuge]) have emphasized that a class action settlement must be looked at as a whole and

specially that it is not up to the Court to rewrite the substantive terms of a settlement. It is very

much a “take it or leave it” proposition (except with respect to fees).

[52] In this case, the decision is relatively simple and straightforward given the settlement in

Merlo-Davidson. The Defendant, through the RCMP having settled liability to serving members



Page: 14

of the RCMP for harassment and discrimination, could hardly avoid making a settlement in
respect of civilian workers and similarly situated persons experiencing the same offending

conduct from members of the RCMP.

[53] Further, I accept that there is a strong presumption of fairness where a settlement has
been negotiated at arm’s length by experienced counsel, as is the case here (see Riddle v Canada,

2018 FC 641).

[54] On the opposite side of the theoretical ledger of settlement approval is the impact of the
Court rejecting a proposed settlement agreement. As held in Manuge at para 6 - “The rejection of
a multi-faceted settlement like the one negotiated here also carries the risk that the process of

negotiation will unravel and the spirit of compromise will be lost.”

[55] Given the parallel situation with respect to female members of the RCMP whose
settlement was approved in Merlo-Davidson, it would be a travesty of justice to deny the non-

members covered in the present Class a reasonable settlement of their claim.

[56] As with so many settlements, the “proof of the pudding is in the eating”. To ensure that
the goals and mechanisms of the Settlement Agreement are fulfilled, the parties accept this
Court’s continuing supervisory role. That role is vital as discussed in the Supreme Court’s

decision in J.W. v Canada (Attorney General), 2019 SCC 20.
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[57] In considering whether the Settlement is “fair, reasonable and in the best interests of the

Class”, the Court will touch upon the factors laid out in Condon.

B. Factors

(1) Likelihood of Recovery/Success

[58] While the Plaintiffs’ counsel has suggested that this is complex litigation with a myriad
of possible defences available to the Defendant — which might be the case if it were to be
litigated — the chances of litigation unfolding were distant. The RCMP had settled the same type
of claims for its members, and the Commissioner had issued statements acknowledging

misconduct and pointing to the need for changes in the working culture within the RCMP.

[59] Having said this, while there were complexities in this case and its Settlement with
respect to issues of union membership, Class Counsel has satisfied me that the Settlement

Agreement does not interfere with grievance processes.

[60] In supplementary submissions, the parties addressed whether the Court had jurisdiction in
this matter as it arguably related, at least in part, to remedies under labour relations regimes. I am
satisfied that the decision in Rivers v Waterloo Regional Police Services Board, 2018 ONSC
4307 (upheld by the Ontario Court of Appeal), did not apply in these circumstances. The Primary
Class does not have an employer-employee relationship with the Defendant similar to that

discussed in the Ontario decision.
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[61] A major issue was properly defining the Class. That process required some work and a
failure to reach agreement on this definition would have led, at the very least, to an involved,
uncertain certification process followed by the inevitable appeals and the potential of Class

proceedings and individual proceedings clashing on many issues.

[62] Taccept that the expansive Class definition and the 45 plus year Class Period represents a
significant advantage in the Settlement Agreement, not necessarily achievable in contested

litigation.

[63] Some sort of settlement was a strong probability; however, the nature and extent of this
Settlement Agreement is a significant benefit to the Class and to the Defendant not so easily

foreseen.

(2) Discovery/Evidence

[64] While there never was discovery or other significant pre-trial proceeding, Class Counsel
did obtain reports from the RCMP and other sources about the gender based harassment culture
within the RCMP. Class Counsel retained two experts to further develop an understanding of the

nature of the offending conduct toward non-RCMP members in a workplace setting.

[65] Because of the less homogenous nature of the Primary Class — covering differing
circumstances of engagement with the RCMP as compared to the Merlo-Davidson situation —

Class Counsel engaged in detailed and extensive conversations with potential Class Members to
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secure a better understanding of the types of discrimination and the impacts of that conduct on

this diverse Primary Class.

3)

Settlement Terms and Conditions

[66] There are several features of the terms and conditions which support approval:

(4)

a claims made approach avoids the risks of delay and the over-subscription risk
present with lump sum settlements.

the extensive Class Period commencing in 1974 avoids the complexities of
limitation periods.

the non-adversarial claims process reduces the risk of re-traumatization and
facilitates the essential feature of confidentiality. Fear of retaliation or further
harassment was a significant concern which confidentiality helps ameliorate.

the compensation levels are consistent with damages awards and takes account of
litigation risk and ease of claims process. They are also the same as Merlo-
Davidson despite the different relationship with the RCMP and the different class

definitions.

Counsel Experience/Recommendation

[67] As expected, Class Counsel recommend this Settlement Agreement. More germane is

that both firms are experienced class action counsel involved in a variety of such claims. Klein

Lawyers have direct, highly relevant experience from Merlo-Davidson and are well versed in

issues, complexities of the case and needs of the Class.
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(%) Future Expense and Duration of Litigation

[68] Absent a settlement, the Plaintiffs would litigate a claim covering 45 years and conduct
affecting thousands of Class Members. The potential for appeals at many of the key stages of a
class action is real; the possibility of either the creation of sub-classes or individualized claims is

also real.

(6) Number of Objectors/Objections/Opt Out

[69] There have been no objections filed. Also significant is that only two potential Class
Members have opted out. With a class of approximately 41,000 members, this factor speaks to

the support of the Class for this Settlement Agreement.

(7) Good Faith/Absence of Collusion

[70]  There is no evidence of collusion. The year long negotiations appear from every

perspective to having been conducted in good faith with the intention of finding resolution.

[71]  The Court is not directly aware of the negotiations; however, it case managed this matter
and there is nothing in the manner in which the case before the Court was conducted to even

suggest that this was not an arm’s length negotiation in which compromises had to be made.
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(8) Communication with Class Members

[72] Based on the affidavit evidence before the Court, Class Counsel have been in regular
contact with Class Members. Hundreds of women have contacted Class Counsel. The

Representative Plaintiff has likewise personally communicated with Class Members.

9) Dynamics of Negotiation

[73] The steps leading to the Settlement Agreement were described in the affidavit of Mr.

Tanjuatco.

[74] The Notice of Settlement is consistent with the Court’s requirements and the Notice Plan
is robust and practical. Notice providers, experienced in the field, have been appointed. The

RCMP and CUPE are prepared to assist in the dissemination of information.

[75] The Settlement Agreement has been posted on the website of Class Counsel and of the

Settlement itself (rcmpsettlement.ca).

(10)  Other Matters

[76] The proposed Administrator, Deloitte LLP, has extensive experience in class action

settlements including in McLean v Canada, 2019 FC 1075. The Court is prepared to approve its

appointment.
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[77] The proposed Assessors are judges of considerable relevant experience, well qualified to

assess claims under the Settlement Agreement.

[78] To assist in determining claimants’ entitlement to compensation — Class Members are
barred from making a claim if they have previously received compensation in respect of events
and injuries covered in this action — the Defendant is to prepare a Previous Compensation List.

This is intended to prevent double recovery, to the extent it can.

[79] The Previous Compensation List is to be provided to the Assessor(s) and the

Administrator.

V. Conclusion

[80] For these reasons, the Settlement Agreement is found to be fair and reasonable and in the

best interests of the Class as a whole.

[81] The Court will issue the necessary Order with these Reasons,

[82] The Court retains jurisdiction over this matter and the Order and Settlement Agreement

specifically. The Order is subject to amendment as may be necessary.

"Michael L. Phelan"

Judge

Ottawa, Ontario
March 10, 2020
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Ottawa, Ontario, August 5, 2020

PRESENT: The Honourable Mr. Justice Phelan

CLASS PROCEEDING
BETWEEN:

CHERYL TILLER, MARY-ELLEN COPLAND
AND DAYNA ROACH

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

ORDER

WHEREAS this motion was made by the Representative Plaintiffs, on consent and in writing, pursuant

to Rule 369 of the Federal Courts Rules, SOR/98-106, for clarification of the “Implementation Date” under the

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/484546/index.do 1/2
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Settlement Agreement approved by this Court;

AND UPON READING the motion record of the Representative Plaintiffs;

AND UPON the Implementation Date having been set, after extensions due to pandemic circumstances

affecting Court operations, as July 16, 2020;

AND UPON the implementation of the Settlement having been commenced before the 7ime Limits and

Other Periods Act (COVID-19), SC 2020, c. 11 [Covid Act];

AND HAVING CONSIDERED that no appeals or leaves to appeal have been filed or are likely to be
filed;

AND HAVING CONSIDERED that the motion is in the best interests of the Class and is within the

Court’s discretion to grant;

THIS COURT ORDERS that the Implementation Date of the Settlement of this class action remains
July 16, 2020, and has not been impacted by the Time Limits and Other Periods Act (COVID-19), SC 2020, ¢
11.

“Michael L. Phelan”
Judge
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7/1/2021 Tiller v. Canada - Federal Court
UPON MOTION by the Plaintiffs under Rule 369 of the Federal Courts Rules, SOR/98-106, for an

Order extending time due to “deemed exceptional circumstances”;

AND UPON considering the Plaintiffs’ request, as a result of extraordinary circumstances, for this
extension of time beyond the January 12, 2021 claim deadline, to process claims for compensation by primary

class members;

AND UPON considering the motion materials filed on behalf of the Plaintiffs including an Affidavit of

Connie Luong sworn on December 18, 2020;

AND UPON noting that the Defendant consents in writing to the Plaintiffs’ extension request;

AND UPON the Court concluding that the Coronavirus Pandemic is an “exceptional circumstance”

under the Settlement Agreement;

AND CONCLUDING that the relief requested is in the best interests of all parties;

THIS COURT ORDERS that:

1. An “exceptional circumstance” under the Settlement Agreement is deemed for each
Primary Class Member who has, on or before the Claim Deadline, being January 12, 2021,
informed Class Counsel or the Assessor in the manner specified below that she intends to
file a Claim for compensation under the Settlement Agreement [Deemed Exceptional
Circumstance];

2. On January 13, 2021, being the day after the Claim Deadline, Class Counsel shall provide
the Office of the Independent Assessor and the Claim Administrator with a list of the
names of all Primary Class Members who have informed Class Counsel in writing or by
email, on or before the Claim Deadline, that they intend to file a Claim for compensation
under the Settlement Agreement;

3. Any Primary Class Member who has, on or before January 12, 2021, opened an online file
with the Claim Administrator but has not yet submitted her Claim Form will be deemed to
have informed the Assessor that she intends to file a Claim under the Settlement

Agreement;
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4. Primary Class Members for whom the Deemed Exceptional Circumstance applies have
until April 22, 2021 to submit their Claim Forms and all supporting documentation to the
Claim Administrator;

5. Primary Class Members for whom the Deemed Exceptional Circumstance applies are not
required to individually file with the Assessor a Request for Deadline Extension form;

6. Where the Deemed Exceptional Circumstance does not apply to a Primary Class Member
because the Primary Class Member has not, on or before the Claim Deadline of January 12,
2021, informed Class Counsel or the Assessor, as specified above, that she intends to file a
Claim for compensation under the Settlement Agreement, Article 7.05 (2) and Schedule B
of the Settlement Agreement still apply;

7. The Claim Administrator shall post this Order on the website upon receipt of the Order;
and

8. No costs are payable on this motion.

“Michael L. Phelan”
Judge
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Federal Court Cour fédérale

Date: 20190328
Docket: T-1499-16
Citation: 2019 FC 383
Ottawa, Ontario, March 28, 2019

PRESENT: The Honourable Madam Justice McDonald

PROPOSED CLASS PROCEEDING

BETWEEN:
BRUCE WENHAM
Applicant
and
THE ATTORNEY GENERAL OF CANADA
Respondent

ORDER AND REASONS

[1] On November 1, 2018, the Federal Court of Appeal in Wenham v Canada (Attorney
General), 2018 FCA 199, certified this as a class proceeding and appointed the Applicant, Bruce
Wenham, as the representative of the following class: “all individuals whose applications to the
Thalidomide Survivors Contribution Program were rejected on the basis of failing to provide the

required proof of eligibility” (at para 66).
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(2] On this Motion, the Applicant seeks an order to disseminate notice of certification to the
168 class members who had claims denied under the 2015 Thalidomide Survivors Contribution
Program (TCSP). The Applicant also asks that a Dispute Resolution Conference (DRC) pursuant

to Rule 386 be scheduled.

[3] Following the Federal Court of Appeal decision certifying this as a class proceeding, on
January 9, 2019, the Government announced that a new program, the Canadian Thalidomide
Survivors Support Program (CTSSP), would be launched in the Spring of 2019. This was
announced without prior notice to the Applicant or Class counsel. This program would

presumably target the potential class members.

[4] To date, no further details of the CTSSP have been announced.

[5] The Respondent opposes the Applicant’s Motion and argues that until the details of the
CTSSP program are announced, notice to the class should be postponed. The Respondent filed
an Affidavit from Cindy Moriarty who is an Executive Director at Health Canada with
responsibilities for the TCSP. In her Affidavit dated March 20, 2019, she states: “I expect the

details of the new program to be available for release in April 2019.”

[6] According to the Respondent, as an announcement on the new CTSSP program is
imminent, service of notice of certification to the class members would cause confusion. The
Respondent therefore asks that the notice to the class be held off until after the details of the new

program are announced.
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[7] The Applicant argues that notice to the class should not be delayed and any confusion
that may result when the details of the CTSSP program are announced can be addressed in the
information provided to class members. The Applicant seeks an Order directing that notice of

certification be disseminated immediately and that an opt-out period be set.

ANALYSIS

Notice of Certification

[8] The Notice requirements are outlined in Rules 334.32(1) and (5) as follows:

334.32 (1) Notice that a
proceeding has been certified as
a class proceeding shall be
given by the representative
plaintiff or applicant to the class
members.

[...]
(5) The notice shall

(a) describe the proceeding,
including the names and
addresses of the representative
plaintiff or applicant, and the
relief sought;

(b) state the time and manner for
a class member to opt out of the
proceeding;

(c) describe the possible
financial consequences of the
proceeding to the class and

334.32 (1) Lorsqu’une instance
est autorisée comme recours
collectif, le représentant
demandeur en avise les
membres du groupe

[...]

(5) L’avis comporte les
¢léments suivants

a) un sommaire de I’instance,
notamment une mention des
nom et adresse du représentant
demandeur et des réparations
demandées;

b) des instructions quant a la
facon dont les membres du
groupe peuvent s’exclure du
recours collectif et la date limite
pour le faire;

¢) un énoncé des conséquences
financieres possibles de
I’instance pour les membres du



subclass members;

(d) summarize any agreements
respecting fees and
disbursements:

(1) between the representative
plaintiff or applicant and that
representative’s solicitor, and

(i1) if the recipient of the notice
is a member of a subclass,
between the representative
plaintiff or applicant for that
subclass and that
representative’s solicitor;

(e) in the case of an action,
describe any counterclaim being
asserted by or against the class
or any subclass, including the
relief sought in the
counterclaim,;

(f) state that the judgment on the
common questions of law or
fact for the class or subclass,
whether favourable or not, will
bind all of the class members or
subclass members who do not
opt out of the proceeding;

(g) describe the right, if any, of
the class or subclass members to
participate in the proceeding;
and

(h) give an address to which
class members may direct
inquiries about the proceeding.

groupe et du sous-groupe;

d) un sommaire des conventions
relatives aux honoraires et
débours qui sont intervenues
entre :

(1) le représentant demandeur et
I’avocat inscrit au dossier,

(i1) le représentant demandeur
du sous-groupe et I’avocat
inscrit au dossier, dans le cas ou
le destinataire de I’avis est
membre d’un sous-groupe;

e) s’agissant d’une action, un
sommaire des demandes
reconventionnelles présentées
par ou contre le groupe ou le
sous-groupe, y compris les
réparations qui y sont
demandées;

f) une mention portant que le
jugement rendu sur les points de
droit ou de fait communs liera
tous les membres du groupe ou
du sous-groupe non exclus du
recours collectif, qu’il soit
favorable ou défavorable;

g) un énonce du droit éventuel
de chaque membre du groupe ou
du sous-groupe de participer a
I’instance;

h) I’adresse ou les membres du
groupe peuvent envoyer toute
question relative a I’instance.
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[9] Rule 334.21 of the Federal Courts Rules, SOR/98-106 states as follows regarding opting-

out and exclusion:

334.21 (1) A class member
involved in a class proceeding
may opt out of the proceeding
within the time and in the
manner specified in the order
certifying the proceeding as a
class proceeding.

(2) A class member shall be
excluded from the class
proceeding if the member does
not, before the expiry of the time
for opting out specified in the
certifying order, discontinue a
proceeding brought by the
member that raises the common
questions of law or fact set out
in that order.

334.21 (1) Le membre peut
s’exclure du recours collectif de
la fagon et dans le délai prévus
dans I’ordonnance
d’autorisation.

(2) Le membre est exclu du
recours collectif s’il ne se désiste
pas, avant I’expiration du délai
prévu a cette fin dans
I’ordonnance d’autorisation,
d’une instance qu’il a introduite
et qui souléve les points de droit
ou de fait communs énoncés
dans cette ordonnance.

[10]  The Supreme Court of Canada at paragraph 42 of Canada Post Corp v Lépine, 2009 SCC

16 noted the importance of the notice procedure in class proceedings as follows:

A class action takes place outside the framework of the traditional
duel between a single plaintiff and a single defendant. In many
class proceedings, the representative acts on behalf of a very large
class. The decision that is made not only affects the representative
and the defendants, but may also affect all claimants in the classes
covered by the action. For this reason, adequate information is
necessary to satisfy the requirement that individual rights be
safeguarded in a class proceeding. The notice procedure is
indispensable in that it informs members about how the judgment
authorizing the class action or certifying the class proceeding
affects them, about the rights — in particular the possibility of
opting out of the class action — they have under the judgment, and
sometimes, as here, about a settlement in the case.
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[11] As stated in Lépine the notice procedure is indispensable to provide class members with
adequate information so that they can fully understand how the class proceeding affects their

rights and to consider the possibility of opting-out.

[12] The Respondent argues that the parties will be in a better position to provide a more
accurate notice to the class members when the details of the new program are released.
However, that position fails to acknowledge that this class proceeding is a judicial review of a
refusal under the 2015 Thalidomide Survivors Contribution Program. How the underlying
judicial review application will be impacted by the, as yet undetailed, 2019 TCSSP program, is

unknown.

[13] Accordingly, in my view, the impending announcement of a “new program” is not a valid
reason to withhold notice of the class proceeding which relates to the 2015 TSCP and which was
certified in November 2018. It is in the best interests of all concerned that notice of certification

be issued without further delay.

[14]  Ensuring class members have sufficient time to consider any new program can be

addressed by providing a lengthier opting-out period.

[15] Furthermore, if the new program provides class members with an alternate remedy to the
class proceedings, having received notice of the class proceedings in advance, the class members

will then be in a position to make a fully informed decision.
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[16] The parties have largely agreed on the form and content of notice of certification. The
main point of contention was the timing of when the notice of certification ought to be

disseminated.

[17]  Accordingly, pursuant to Rule 334.32, I am ordering that notice be provided to class
members. Where the parties disagree on the wording of the notice and the attached schedules, I

have chosen the Applicant’s wording of these documents.

[18] Ihave also decided that given the possibility that the new program will be announced
while the notice to class members is being disseminated, it is appropriate to provide a lengthier

opt-out period of 60 days rather than the 30 days proposed by the Applicant.

Dispute Resolution Conference

[19] A DRC was initially scheduled for March 12, 2019, but it did not proceed as the
Respondent was not in a position to discuss a resolution until the details of the TCSSP program

are announced.

[20]  Although the Court is prepared to facilitate a DRC on short notice, until such time as the

new program details are disclosed it is premature to reschedule a DRC.
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ORDER in T-1499-16

THIS COURT ORDERS that:

1. Notice of certification substantially in the form attached as Schedule “A” together with
the Frequently Asked Questions document substantially in the form attached as Schedule

“B” shall be disseminated within fourteen (14) days of this Order as follows:

a. Delivered by Class Counsel by regular mail and email to the Class Members on
the list of names and last known contact information as required to be provided by
the Respondent to Class Counsel pursuant to the Order of this Court of

February 26, 2019;

b. Forwarded by email or regular mail to any person who requests it from the

Respondent or Class Counsel,

C. Posted on Class Counsel’s website;

d. Posted on the Respondent’s website for the Thalidomide Survivors Contribution

Program; and

e. Issued by press release via the CNW Group — Canadian Basic Network.

2. A Class Member may opt-out of the class proceeding by returning a signed Opt-Out
Form, in substantially the same form as attached as Schedule “C”, postmarked or
otherwise received within sixty (60) days of the date of this Order (the “Opt-Out

Deadline”), to the Class Counsel.
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No Class Member may opt-out of the class proceeding after the Opt-Out Deadline, except

with leave of the Court.

Class Counsel shall serve on the Respondent and file with the Court, within fourteen (14)
days after the expiry of the Opt-Out Deadline, an affidavit listing all persons who have

opted-out of the class proceeding, if any.

The cost of distributing notice of certification pursuant to this Order shall be paid by the

Respondent.

The request for a Dispute Resolution Conference is denied.

"Ann Marie McDonald"

Judge
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SCHEDULE "A"
-NOTICE OF CERTIFICATION

This notice was approved by the Federal Court

Did your application to the 2015
Thalidomide Survivors Contribution
Program get rejected?

A Class Proceeding May Affect Your Legal
Rights.

If your application to the 2015 Thalidomide Survivors Contribution Program was rejected by
the Federal Government on the basis of failing to provide the required proof of eligibility, you are
a class member in this class proceeding.

The class proceeding is known as Wenham v. Canada, File T-1499-16.

The class proceeding alleges that the eligibility criteria and evidentiary restrictions imposed by
the Thalidomide Survivors Contribution Program were incorrect, unreasonable or unlawful and
all rejections on those bases ought to be set aside. The class proceeding is asking that all
applications rejected on those bases be reconsidered by the Federal Government using more
reasonable criteria.

The Federal Government has responded to the class proceeding and has denied the allegations.
The Applicant's allegations have not been proven and the Court has not yet determined the merits
of the application.

The Federal Court has appointed Bruce Wenham of Toronto, Ontario, as the representative
applicant in this matter. Mr. Wenham may be contacted at: ¢/o Koskie Minsky LLP, 20 Queen
Street West, Suite 900, Toronto, ON, M5H 3R3, 1-866-474-1741.

The definition for the class included in the application is:
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"all individuals whose applications to the 2015 Thalidomide Survivors Contribution
Program were rejected on the basis of failing to provide the required proof of eligibility."

If you meet this definition, you are automatically included in the class proceeding.

If vou do not wish to be included in the application, you must remove yourself by opting-out by
[INSERT DATE]. If you opt-out, you will not be entitled to benefit from any remedy ordered if
the class proceeding is successful.

***THIS CLASS PROCEEDING RELATES TO THE 2015 THALIDOMIDE
SURVIVORS CONTRIBUTION PROGRAM. YOU MAY APPLY FOR
COMPENSATION UNDER THE 2019 CANADIAN THALIDOMIDE SURVIVORS
SUPPORT PROGRAM WHETHER OR NOT YOU PARTICIPATE IN OR OPT OUT OF
THIS CLASS PROCEEDING. HOWEVER, THE ELIGIBILITY CRITERIA AND
EVIDENTIARY REQUIREMENTS OF THE 2019 CANADIAN THALIDOMIDE
SURVIVORS SUPPORT PROGRAM HAVE NOT BEEN ANNOUNCED. IT IS NOT
KNOWN AT THIS TIME WHETHER THE NEW CRITERIA AND REQUIREMENTS
WILL ADDRESS THE CONCERNS OUTLINED IN THIS PROCEEDING.

To opt-out of the application, you need to fill out an opt-out form, which is available online at
https://kmlaw.ca/cases/thalidomide-survivors-contribution-program-class-action/, or can be
obtained from Class Counsel at the contact information below.

Class members who stay in the class proceeding will be bound by any decision of the Court on
the merits and/or by any settlement reached and approved by the Court.

If the Application is dismissed, you are not responsible for any legal costs. If the Application is
allowed or is settled by the parties, Class Counsel will seek to have their legal fees deducted from
any money ultimately recovered by class members following a re-determination of their
applications, based on a contingency fee agreement that is subject to the approval of the court.
The lawyers are seeking 25% of any recovery received by class members that is a result of this
case.

If you have any questions about the proceeding, this notice or whether you may be a member of
the Class, please contact Class Counsel at the contact information provided below. DO NOT
contact the Federal Court.

https://kmlaw.ca/cases/thalidomide-survivors-contribution-program-class-action/
by phone: 1-866-474-1741
by email: thalidomideclassaction@kmlaw.ca

writing to: Thalidomide Survivors Contribution Program Class Proceeding, Koskie Minsky
LLP, 20 Queen Street West, Suite 900, MSH 3R3
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The Federal Government has responded to the class proceeding and has denied the allegations.
The allegations in the application have not been proven and the Court has not yet determined the
merits of the application.

4. What is a Class Judicial Review Application?

This class proceeding is a class judicial review application. In a class judicial review

application, one or more people called “Representative Applicants™ apply for judicial review of
a decision or order of a federal board, tribunal or other decision-maker that affects a particular
group.

When an application has been certified to go forward as a class proceeding, the Court has
authorized the Representative Applicant(s) to act on behalf of the “Class” or *“Class Members”
who fall within the class definition. The court will then decide the legal issues raised in the case
for everyone affected, except for those who exclude themselves from the lawsuit.

The Federal Court has appointed Bruce Wenham of Toronto, Ontario as the Representative
Applicant in this matter to act on behalf of all individuals whose applications to the 2015 TSCP
were rejected on the basis of failing to provide the required proof of eligibility.

The next step in this matter is to determine whether the eligibility criteria and evidentiary
requirements of the 2015 TSCP were incorrect, unreasonable and unlawful and whether all
applications rejected on that basis should be reconsidered pursuant to more reasonable criteria.

5. Am I a member of the class?

The class 1s defined as "all individuals whose applications to the 2015 Thalidomide Survivors
Contribution Program were rejected on the basis of failing to provide the required proof of
eligibility."

If you are not sure whether you meet this definition, contact Koskie Minsky LLP, the lawyers for
the Class:

by phone: 1-866-474-1741
by email: thalidomideclassaction@kmlaw.ca
writing to: Thalidomide Survivors Contribution Program Class Proceeding, Koskie Minsky
LLP, 20 Queen Street West, Suite 900, M5SH 3R3

6. What if I don’t want to be part of the Class?

[f you meet the class definition and do not wish to be a part of the class proceeding you must
“Opt Out™ before the [Opt Out deadline).
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SCHEDULE “B”

Thalidomide Survivors Contribution Program
Class Application

Frequently Asked Questions
March 18, 2019

BASIC INFORMATION
1. Why did I get this notice?

The Federal Court authorized this notice to let you know that an application for judicial review
that may impact you was certified as a class proceeding.

The class proceeding has been brought by Bruce Wenham on behalf of all persons whose
applications to the 2015 Thalidomide Survivors Contribution Program were rejected on the basis
of failing to provide the required proof of eligibility.

This notice explains the nature of class proceeding and the opt out process.

2. What is the 2015 Thalidomide Survivors Contribution Program?

On May 22, 2015, the Minister of Health announced details of the Thalidomide Survivors
Contribution Program (2015 TSCP).

Individuals eligible under the 2015 TSCP received:

1. A tax-free lump-sum of $125,000.00 to help support immediate health needs;

2. Ongoing support payments, based on level of disability, throughout the course
of the individual’s lifetime; and

3 Access to the Extraordinary Medical Assistance Fund for assistance with
extraordinary health costs.

3. What is the class proceeding about?

The class proceeding alleges that the eligibility criteria and evidentiary restrictions imposed by
the 2015 TSCP were incorrect, unreasonable and unlawful.

The class proceeding is asking that all applications rejected on those bases be set aside and
reconsidered by the Federal Government using more reasonable criteria.
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The Federal Government has responded to the class proceeding and has denied the allegations,
The allegations in the application have not been proven and the Court has not yet determined the
merits of the application.

4. What is a Class Judicial Review Application?

This class proceeding is a class judicial review application. In a class judicial review
application, one or more people called “Representative Applicants” apply for judicial review of
a decision or order of a federal board, tribunal or other decision-maker that affects a particular

group.
When an application has been certified to go forward as a class proceeding, the Court has
authorized the Representative Applicant(s) to act on behalf of the “Class” or “Class Members”
who fall within the class definition. The court will then decide the legal issues raised in the case
for everyone affected, except for those who exclude themselves from the lawsuit.

The Federal Court has appointed Bruce Wenham of Toronto, Ontario as the Representative
Applicant in this matter to act on behalf of all individuals whose applications to the 2015 TSCP
were rejected on the basis of failing to provide the required proof of eligibility.

The next step in this matter is to determine whether the eligibility criteria and evidentiary
requirements of the 2015 TSCP were incorrect, unreasonable and unlawful and whether all
applications rejected on that basis should be reconsidered pursuant to more reasonable criteria.

5. Am I a member of the class?

The class is defined as "all individuals whose applications to the 2015 Thalidomide Survivors
Contribution Program were rejected on the basis of failing to provide the required proof of
eligibility."

If you are not sure whether you meet this definition, contact Koskie Minsky LLP, the lawyers for
the Class:

by phone: 1-866-474-1741
by email: thalidomideclassaction@kmlaw.ca
writing to: Thalidomide Survivors Contribution Program Class Proceeding, Koskie Minsky
LLP, 20 Queen Street West, Suite 900, M5H 3R3

6. What if I don’t want to be part of the Class?

If you meet the class definition and do not wish to be a part of the class proceeding you must
“Opt Out” before the [Opt Out deadline].
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Opting out means you will not be bound by any order made by the Court and you will not be
eligible for any relief that is provided by the Court if the class proceeding is successful.

You will be able to hire and pay for your own lawyer and commence your own application if you
deem appropriate.

If you want to commence your own application you must Opt Out. If you Opt Out, you must
abide by all applicable limitation periods and should consult a lawyer.

7. What if I do nothing?

If you do nothing, you will automatically be a part of the Class and you will be bound by any
judgment or settlement issued after the hearing, including in respect of legal fees.

8. How do I Opt-Out?

To opt out of the settlement, you must submit an Opt Out Form to the lawyers for the Class. A
copy of the Opt Out Form is available at;

https://kmlaw.ca/cases/thalidomide-survivors-contribution-program-class-action/

If you have commenced a legal proceeding against Canada relating to the 2015 Thalidomide
Survivors Contribution Program, and you do not discontinue it on or before [Opt Out Deadline ]
you will be deemed to have Opted Out of the Application.

9. Who are the lawyers for the Class?

The lawyers for the Class are: Koskie Minsky LLP of Toronto, Ontario. You can contact the
lawyers for the class at thalidomideclassaction@kmlaw.ca or 1-866-474-1741. Please also visit
the lawyer's website for this case at: https://kmlaw.ca/cases/thalidomide-survivors-contribution-
program-class-action/ .

It you want to receive advice from another lawyer, you may hire one to your own expense. If you
want to opt out and commence your own application and want to hire another lawyer to represent
you in that application, you can do so at your own expense.

10. How will the lawyers for the Class be paid?

Legal fees are typically deducted from any compensation that the class ultimately receives as a
result of a successful judgment or settlement. The lawyers for the class are seeking 25% of any
recovery received by class members that is a result of this case.

The Federal Court will decide the amount of fees and disbursements to award. Class Counsel
will not be paid until the Federal Court declares that the proposed legal fees are fair and
reasonable.
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11. What is the 2019 Canada Thalidomide Survivors Support Program?

On January 9, 2019 the Minster of Health announced that a new program called the Canadian
Thalidomide Survivors Support Program for thalidomide survivors (2019 CTSSP). The
announcement stated that the CTSSP would provide eligible applicants with an ex gratia
payment of $250,000, ongoing tax-free annual payments based on level of disability and ab
Extraordinary Medical Assistance Fund (EMAF).

The announcement noted that those survivors already approved and receiving support through
the 2015 TSCP will automatically transfer to the 2019 CTSSP, will continue to receive their
benefits and will receive an ex gratia payment of $125,000 to equalize the ex gratia payments to
survivors under the two programs.

The Minister of Health noted that the 2019 CTSSP would replace the 2015 TSCP. The
Applicant is of the view that the 2019 CTSSP is simply a revision to the 2015 TSCP. That is a
matter of dispute between the parties.

While the announcement stated that the 2019 CTSSP would "provide a fair and comprehensive
approach to identifying thalidomide survivors that is based on international best practices" no
details of the eligibility criteria or evidentiary requirements of the 2019 CTSSP were announced.
As of the date of these FAQs no such details have been announced or shared with the court
appointed representative of the class.

The announcement noted that the application period for the CTSSP would launch in spring 2019
and remain open for five years. The announcement noted that more information would be made
available when the program is launched.

12. How does the 2019 Canada Thalidomide Survivers Support Program impact this class
proceeding?

At this time, it is not clear how the 2019 CTSSP will impact this class proceeding.

While the announcement stated that the 2019 CTSSP would "provide a fair and
comprehensive approach to identifying thalidomide survivors that is based on
international best practices" no details of the eligibility criteria or evidentiary
requirements of the CTSSP were announced. As of the date of these FAQs no such
details have been announced or shared with the court appointed representative of the
class.

It is not clear to the Representative Applicant whether the eligibility criteria or evidentiary
requirements of the 2019 CTSSP will be fair. It is not clear whether the eligibility criteria
or evidentiary requirements of the 2019 CTSSP will be fairer than what can be achieved
by this class proceeding in relation to the 2015 TSCP.

Based on the announcement of the 2019 CTSSP, it appears possible that a successful
reconsideration of an application to the 2015 TSCP will result in eligibility to the 2019
CTSSP and the increase ex gratia payment associated therewith.

Until the details of the 2019 CTSSP are revealed, the impact to this class proceeding is
not known. However, the court has appointed a Representative Applicant to act in this
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proceeding on behalf of all those who were rejected from the 2015 TSCP on the basis
of failing to provide the required proof of eligibility.

13. Does Opting Out prevent me from applying for compensation under the 2019 2019
Canada Thalidomide Survivors Support Program?

The Federal Government's announcement about the 2019 CTSSP suggests that one may apply to
the 2019 CTSSP whether or not you participate in or opt out of this proceeding. This class
proceeding only relates to the 2015 TSCP.

In addition, based on the announcement about the 2019 CTSSP, it appears possible that a
successful reconsideration of an application to the 2015 TSCP will result in eligibility to the
2019 CTSSP and the increased ex gratia payment associated therewith.

13. How do I get more information?
This notice summarizes the Opt Out Process. More details available at:

htips://kmlaw.ca/cases/thalidomide-survivors-contribution-program-class-action/

You can send your questions to the lawyers for the Class:

by phone: 1-866-474-1741
by email: thalidomideclassactionf@kmlaw.ca
by writing to: Thalidomide Survivors Contribution Program Class Proceeding, Koskie

Minsky LLP, 20 Queen Street West, Suite 900, M5H 3R3
KM-3643869v2
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SCHEDULE "C"
(OPT-OUT FORM)

TO: Thalidomide Survivors Contribution Program Class Proceeding
Koskie Minsky LLP
20 Queen Street West, Suite 900
Toronto, Ontario M5H 3R3
Tel: 1-866-474-1741
Email: thalidomideclassaction@kmlaw.ca

This is NOT a claim form.

Completing this OPT-OUT FORM will EXCLUDE you from receiving any benefit from a
settlement or judgment in the class proceeding named Bruce Wenham v. The Attorney General
of Canada, Federal Court File No. T-1499-16.

***THIS CLASS PROCEEDING RELATES TO THE 2015 THALIDOMIDE
SURVIVORS CONTRIBUTION PROGRAM. YOU MAY APPLY FOR
COMPENSATION UNDER THE 2019 CANADIAN THALIDOMIDE SURVIVORS
SUPPORT PROGRAM WHETHER OR NOT YOU PARTICIPATE IN OR OPT OUT
OF THIS CLASS PROCEEDING. HOWEVER, THE ELIGIBILITY CRITERIA AND
EVIDENTIARY REQUIREMENTS OF THE 2019 CANADIAN THALIDOMIDE
SURVIVORS SUPPORT PROGRAM HAVE NOT BEEN ANNOUNCED. IT IS NOT
KNOWN AT THIS TIME WHETHER THE NEW CRITERIA AND REQUIREMENTS
WILL ADDRESS THE CONCERNS OUTLINED IN THIS PROCEEDING.

I do not want to participate in the class proceeding styled as Wenham v Canada, alleging that
the rejection of my application to the 2015 Thalidomide Survivors Contribution Program was
unfair, should be set aside and reconsidered.

I understand that by opting-out of this class proceeding, I am confirming that I do not
wish to participate in this class proceeding and will not be entitled to benefit from any
remedy ordered by the Federal Court if the case is successful. I confirm that if I opt-out,
and if I wish to seek judicial review in respect of a decision rejecting my application for
compensation under the 2015 Thalidomide Survivors Contribution Program I may be
subject to the applicable time limits, and I will be responsible to pursue the application on
my own and to hire my own counsel.

DATE:

Signature

Print Name
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Address

City, Province, Postal Code

Telephone

Email

This Notice must be delivered (or postmarked) by regular mail or email on or before .
2019 to be effective.

KM-3630298v3




DOCKET:
STYLE OF CAUSE:

PLACE OF HEARING:

DATE OF HEARING:

ORDER AND REASONS:

DATED:

APPEARANCES:

David Rosenfeld
Janeta Zurakowski

Melanie Toolsie
Christine Mohr

FEDERAL COURT

SOLICITORS OF RECORD

T-1499-16

BRUCE WENHAM v THE ATTORNEY GENERAL OF

CANADA

TORONTO, ONTARIO
MARCH 26, 2019
MCDONALD J.

MARCH 28, 2019

SOLICITORS OF RECORD:

Koskie Minsky LLP
Barristers and Solicitors
Toronto, Ontario

Attorney General of Canada
Department of Justice Canada

Ontario Regional Office
Toronto, Ontario

FOR THE APPLICANT

FOR THE RESPONDENT

FOR THE APPLICANT

FOR THE RESPONDENT
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Federal Courts Rules

PART 5.1 Class Proceedings
Motion for Certification
Sections 334.15-334.16

Regles des Cours fédérales
PARTIE 5.1 Recours collectif
Requéte en autorisation
Articles 334.15-334.16

Affidavit in response

(4) A person who serves and files an affidavit in response
to a notice of motion and affidavit shall serve and file it at
least five days before the day set out in the notice for the
hearing of the motion.

Content of affidavit

(5) A person filing an affidavit under subsection (1) or
(4) shall set out in the affidavit

(a) the material facts on which the person intends to
rely at the hearing of the motion;

(b) that the person knows of no fact material to the
motion that has not been disclosed in the person’s affi-
davit; and

(c) to the best of the person’s knowledge, the number
of members in the proposed class.
SOR/2007-301, s. 7.

Certification

Conditions

334.16 (1) Subject to subsection (3), a judge shall, by
order, certify a proceeding as a class proceeding if

(a) the pleadings disclose a reasonable cause of ac-
tion;

(b) there is an identifiable class of two or more per-
sons;

(c) the claims of the class members raise common
questions of law or fact, whether or not those common
questions predominate over questions affecting only
individual members;

(d) a class proceeding is the preferable procedure for
the just and efficient resolution of the common ques-
tions of law or fact; and

(e) there is a representative plaintiff or applicant who

(i) would fairly and adequately represent the inter-
ests of the class,

(ii) has prepared a plan for the proceeding that sets
out a workable method of advancing the proceeding
on behalf of the class and of notifying class mem-
bers as to how the proceeding is progressing,

(iii) does not have, on the common questions of law
or fact, an interest that is in conflict with the inter-
ests of other class members, and

Affidavit en réponse

(4) La personne qui signifie et dépose un affidavit en ré-
ponse a l'avis de requéte et a l'affidavit le fait au moins
cing jours avant la date d’audition de la requéte indiquée
dans l'avis.

Contenu de I'affidavit

(5) La personne qui dépose un affidavit aux termes des
paragraphes (1) ou (4) inclut les éléments suivants :

a) les faits substantiels sur lesquels elle entend se fon-
der a audition de la requéte;

b) une affirmation selon laquelle il n’existe pas a sa
connaissance de faits substantiels autres que ceux qui
sont mentionnés dans son affidavit;

c) le nombre de membres du groupe envisagé, pour
autant qu’elle le connaisse.
DORS/2007-301, art. 7.

Autorisation

Conditions

334.16 (1) Sous réserve du paragraphe (3), le juge auto-
rise une instance comme recours collectif si les condi-
tions suivantes sont réunies :

a) les actes de procédure révelent une cause d’action
valable;

b) il existe un groupe identifiable formé d’au moins
deux personnes;

c) les réclamations des membres du groupe soulévent
des points de droit ou de fait communs, que ceux-ci
prédominent ou non sur ceux qui ne concernent qu’un
membre;

d) le recours collectif est le meilleur moyen de régler,
de facon juste et efficace, les points de droit ou de fait
communs;

e) il existe un représentant demandeur qui :

(i) représenterait de fagcon équitable et adéquate les
intéréts du groupe,

(ii) a élaboré un plan qui propose une méthode effi-
cace pour poursuivre I'instance au nom du groupe
et tenir les membres du groupe informés de son dé-
roulement,
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PARTIE 5.1 Recours collectif
Autorisation

Article 334.16

(iv) provides a summary of any agreements re-
specting fees and disbursements between the repre-
sentative plaintiff or applicant and the solicitor of
record.

Matters to be considered

(2) All relevant matters shall be considered in a determi-
nation of whether a class proceeding is the preferable
procedure for the just and efficient resolution of the com-
mon questions of law or fact, including whether

(a) the questions of law or fact common to the class
members predominate over any questions affecting
only individual members;

(b) a significant number of the members of the class
have a valid interest in individually controlling the
prosecution of separate proceedings;

(c) the class proceeding would involve claims that are
or have been the subject of any other proceeding;

(d) other means of resolving the claims are less practi-
cal or less efficient; and

(e) the administration of the class proceeding would
create greater difficulties than those likely to be expe-
rienced if relief were sought by other means.

Subclasses

(3) If the judge determines that a class includes a sub-
class whose members have claims that raise common
questions of law or fact that are not shared by all of the
class members so that the protection of the interests of
the subclass members requires that they be separately
represented, the judge shall not certify the proceeding as
a class proceeding unless there is a representative plain-
tiff or applicant who

(a) would fairly and adequately represent the interests
of the subclass;

(b) has prepared a plan for the proceeding that sets
out a workable method of advancing the proceeding
on behalf of the subclass and of notifying subclass
members as to how the proceeding is progressing;

(c) does not have, on the common questions of law or
fact for the subclass, an interest that is in conflict with
the interests of other subclass members; and

(iii) n’a pas de conflit d’intéréts avec d’autres
membres du groupe en ce qui concerne les points
de droit ou de fait communs,

(iv) communique un sommaire des conventions re-
latives aux honoraires et débours qui sont interve-
nues entre lui et 'avocat inscrit au dossier.

Facteurs pris en compte

(2) Pour décider si le recours collectif est le meilleur
moyen de régler les points de droit ou de fait communs
de fagon juste et efficace, tous les facteurs pertinents sont
pris en compte, notamment les suivants :

a) la prédominance des points de droit ou de fait com-
muns sur ceux qui ne concernent que certains
membres;

b) la proportion de membres du groupe qui ont un in-
térét 1égitime a poursuivre des instances séparées;

c) le fait que le recours collectif porte ou non sur des
réclamations qui ont fait ou qui font 'objet d’autres
instances;

d) laspect pratique ou l'efficacité moindres des autres
moyens de régler les réclamations;

e) les difficultés accrues engendrées par la gestion du
recours collectif par rapport a celles associées a la ges-
tion d’autres mesures de redressement.

Sous-groupe

(3) Si le juge constate qu’il existe au sein du groupe un
sous-groupe de membres dont les réclamations soulévent
des points de droit ou de fait communs que ne partagent
pas tous les membres du groupe de sorte que la protec-
tion des intéréts des membres du sous-groupe exige
qu’ils aient un représentant distinct, il n’autorise I'ins-
tance comme recours collectif que s’il existe un représen-
tant demandeur qui :

a) représenterait de facon équitable et adéquate les
intéréts du sous-groupe;

b) a élaboré un plan qui propose une méthode efficace
pour poursuivre I'instance au nom du sous-groupe et
tenir les membres de celui-ci informés de son déroule-
ment;

c) n’a pas de conflit d’intéréts avec d’autres membres
du sous-groupe en ce qui concerne les points de droit
ou de fait communs;
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Discontinuance

Approval

334.3 A proceeding commenced by a member of a class
of persons on behalf of the members of that class may
only be discontinued with the approval of a judge.
SOR/2007-301, s. 7.

Appeals

Individual questions

334.31 (1) A class member may appeal any order deter-
mining or dismissing the member’s claim in respect of
one or more individual questions.

Representative plaintiff or applicant failing to appeal
(2) If a representative plaintiff or applicant does not ap-
peal an order, or does appeal and later files a notice of
discontinuance of the appeal, any member of the class for
which the representative plaintiff or applicant had been
appointed may apply for leave to exercise the right of ap-
peal of that representative within 30 days after

(a) the expiry of the appeal period available to the
representative, if the representative does not appeal;
or

(b) the day on which the notice of discontinuance is
filed, if the representative appeals and later files a no-
tice of discontinuance of the appeal.

SOR/2007-301, s. 7.

Notices

Who gives notice

334.32 (1) Notice that a proceeding has been certified
as a class proceeding shall be given by the representative
plaintiff or applicant to the class members.

Dispensation

(2) A judge may dispense with the giving of notice after
considering the factors set out in subsection (3).

Factors

(3) A judge shall order when and by what means notice
is to be given after considering the following factors:

(a) the cost of giving notice;

(b) the nature of the relief sought;

Désistement

Approbation

334.3 Le désistement d’une instance introduite par le
membre d’'un groupe de personnes au nom du groupe ne
prend effet que s’il est approuvé par un juge.

DORS/2007-301, art. 7.

Appels

Points individuels

334.31 (1) Un membre peut interjeter appel d’'une or-
donnance portant sur un ou plusieurs points individuels.

Représentant omet de faire appel

(2) Sile représentant demandeur n’a pas interjeté appel
ou s’en est désisté, un membre du groupe peut demander
lautorisation d’exercer le droit d’appel du représentant
demandeur dans les trente jours suivant :

a) l'expiration du délai d’appel ouvert au représentant
demandeur, si celui-ci n’a pas interjeté appel;

b) le dépot de I'avis de désistement, si le représentant
demandeur s’est désisté de I'appel.
DORS/2007-301, art. 7.

Avis

Auteur de l'avis

334.32 (1) Lorsqu'une instance est autorisée comme
recours collectif, le représentant demandeur en avise les
membres du groupe.

Dispense

(2) Le juge peut, en tenant compte des facteurs énumé-
rés au paragraphe (3), dispenser le représentant deman-
deur de l'obligation d’aviser les membres du groupe.

Facteurs
(3) Le juge rend une ordonnance prévoyant les modalités
de temps et de communication de I’avis en tenant compte
des facteurs suivants :

a) les cofits liés a la communication de I’avis;

b) la nature des réparations demandées;
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(c¢) the size of the individual claims of the class mem-
bers;

(d) the number of class members;
(e) the presence of subclasses;

(f) the likelihood that some or all of the class mem-
bers will opt out of the class proceeding; and

(g) the places of residence of class members.

How given
(4) The order may provide that notice be given by

(a) personal delivery;
(b) mail;

(c) posting, publishing, advertising or the distribution
of leaflets;

(d) individually notifying a sample group within the
class; or

(e) any other appropriate means or combination of
appropriate means.

Content of notice
(5) The notice shall

(a) describe the proceeding, including the names and
addresses of the representative plaintiff or applicant,
and the relief sought;

(b) state the time and manner for a class member to
opt out of the proceeding;

(c) describe the possible financial consequences of the
proceeding to the class and subclass members;

(d) summarize any agreements respecting fees and
disbursements

(i) between the representative plaintiff or applicant
and that representative’s solicitor, and

(ii) if the recipient of the notice is a member of a
subclass, between the representative plaintiff or ap-
plicant for that subclass and that representative’s
solicitor;

(e) in the case of an action, describe any counterclaim
being asserted by or against the class or any subclass,
including the relief sought in the counterclaim;

c) 'importance des réclamations individuelles des
membres du groupe;

d) le nombre de membres du groupe;
e) l'existence de sous-groupes;

f) la possibilité que des membres du groupe de-
mandent a étre exclus du recours;

g) le lieu de résidence des membres.

Mode de communication

(4) L'ordonnance peut prévoir que l'avis est communi-
qué selon I'un ou l'autre des modes suivants :

a) par remise en personne;
b) par la poste;

c) par voie d’affichage ou de publication, par annonce
publicitaire ou par prospectus;

d) sous forme d’avis personnel donné a un échantillon
représentatif du groupe;

e) par tout autre mode approprié ou par une combi-
naison de tels modes.

Contenu de I'avis
(5) L’avis comporte les éléments suivants :

a) un sommaire de I'instance, notamment une men-
tion des nom et adresse du représentant demandeur et
des réparations demandées;

b) des instructions quant a la facon dont les membres
du groupe peuvent s’exclure du recours collectif et la
date limite pour le faire;

c) un énoncé des conséquences financiéres possibles
de l'instance pour les membres du groupe et du sous-
groupe;

d) un sommaire des conventions relatives aux hono-
raires et débours qui sont intervenues entre :

(i) le représentant demandeur et ’avocat inscrit au
dossier,

(ii) le représentant demandeur du sous-groupe et
T'avocat inscrit au dossier, dans le cas ot le destina-
taire de I’avis est membre d’un sous-groupe;

e) s’agissant d’'une action, un sommaire des de-
mandes reconventionnelles présentées par ou contre
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(f) state that the judgment on the common questions
of law or fact for the class or subclass, whether
favourable or not, will bind all of the class members or
subclass members who do not opt out of the proceed-
ing;

(g) describe the right, if any, of the class or subclass
members to participate in the proceeding; and

(h) give an address to which class members may di-
rect inquiries about the proceeding.

Request for contributions

(6) With leave of the judge, the notice may include a so-
licitation of contributions from the class or subclass
members to assist in paying the fees and disbursements
of the solicitor of record.

SOR/2007-301, s. 7.

Notice of determination of common questions

334.33 If common questions of law or fact are deter-
mined in favour of the class or a subclass, the representa-
tive plaintiff or applicant for the class or subclass shall
give notice of that determination to the class or subclass
members in accordance with the directions of a judge in
respect of the content of and means of giving the notice.
SOR/2007-301, s. 7.

Notice of settlement

334.34 Notice that an offer to settle has been made or
that a settlement has been approved under rule 334.29
shall be given by the representative plaintiff or applicant
to the class or subclass members in accordance with the
directions of a judge in respect of the content of and
means of giving the notice.

SOR/2007-301, s. 7.

Notice to others

334.35 (1) A judge may, at any time, order any party to
give any notice that the judge considers necessary to pro-
tect the interests of any class member or party or to en-
sure the fair conduct of the proceeding.

Application of subsections 334.32(3) and (4)

(2) Subsections 334.32(3) and (4) apply to a notice given
under this rule.
SOR/2007-301, s. 7.

le groupe ou le sous-groupe, y compris les réparations
qui y sont demandées;

f) une mention portant que le jugement rendu sur les
points de droit ou de fait communs liera tous les
membres du groupe ou du sous-groupe non exclus du
recours collectif, qu’il soit favorable ou défavorable;

g) un énoncé du droit éventuel de chaque membre du
groupe ou du sous-groupe de participer a I'instance;

h) Padresse ou les membres du groupe peuvent en-
voyer toute question relative a I'instance.

Demande de contribution

(6) Avec lautorisation du juge, 'avis peut comprendre
une demande de contribution adressée aux membres du
groupe ou du sous-groupe en vue du paiement des hono-
raires et débours de I'avocat inscrit au dossier.

DORS/2007-301, art. 7.

Décision rendue sur les points de droit ou de fait
communs

334.33 Si les points de droit ou de fait communs sont
tranchés en faveur du groupe ou du sous-groupe, le re-
présentant demandeur du groupe ou du sous-groupe en
donne avis aux membres concernés conformément aux
directives d’'un juge quant au contenu de l'avis et a son
mode de communication.

DORS/2007-301, art. 7.

Réglement

334.34 Lorsqu’une offre en vue d’un reglement est pré-
sentée ou qu'un reglement est approuvé aux termes de la
regle 334.29, le représentant demandeur du groupe ou du
sous-groupe en donne avis aux membres concernés
conformément aux directives d'un juge quant au contenu
de l'avis et & son mode de communication.

DORS/2007-301, art. 7.

Protection des intéréts d’'une personne

334.35 (1) Le juge peut, en tout temps, ordonner a une
partie de donner tout avis qu’il estime nécessaire a la
protection des intéréts d'un membre du groupe ou d’une
partie ou a la conduite équitable de 'instance.

Application des paragraphes 334.32(3) et (4)

(2) Les paragraphes 334.32(3) et (4) s’appliquent a l'avis
donné conformément a la présente regle.
DORS/2007-301, art. 7.
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Chapter 10. Class Notice and Communication

§ 10:1. The Requirement for Notice

Legal Topics

Given the potential impact of a class action upon the rights of class
members, notice of certification to class members is obviously important.

Class members have the right to opt out of the action, ! but this right is an
empty one unless they have notice of the existence of the action.

The applicant need not arrive at the certification application with a
complete list of the members of the class. Part of the order made at the
certification hearing will be a plan for notifying members.

Any notice to the class must be approved by the court. This approval

ensures that the opt-out decision is informed, balanced and independent. *
The court will also consider the scope of the appropriate recipients of any
notice. >

Notice need not be perfect in either its reach or its contents. Whether a
proposed notice is appropriate in a particular case depends on the
circumstances. To be effective, a notice program should strive to further the



goal of access to justice in each case.* “Under the Ontario Amended Act,
there is a direction to the court to ensure that the notice is “the best notice

that is practicable in the circumstances”. > Furthermore, the Ontario
Amended Act provides that notice shall be served on the Public Guardian
and Trustee if there is a reasonable possibility that the Public Guardian and

Trustee is authorized to act on behalf of one or more class members.° It
also provides that in the context of a settlement, if there is a reasonable
possibility that the class or subclass includes minors, the court may direct
that, the notice of motion and other materials filed on the motion be served
on the Children's Lawyer. The Children's Lawyer make any
recommendations it may have in connection with the proposed settlement

in writing to the court.’

The Acts leave the type of notice to the discretion of the court. There are
certain enumerated factors including cost, the size of the class and the

likelihood that a member would seek to opt out of the action.® In the
common law provinces, the court may dispense with notice altogether,
particularly if it is determined why class members would opt out, or if the

cost would be relatively high. ’

In Saskatchewan, Newfoundland, Ontario, B.C., Manitoba, Alberta, New
Brunswick, Nova Scotia and the Federal Court, notice may be by personal
mail, advertising, notice to a sample group within the class, or by any other

means that the court considers appropriate. ' The Quebec rules provide no

specific direction as to the manner of notice. !

The timing of delivery of the notice may be of matter of debate. In Hoy v.

Medtronic, Inc.,'” the defendants argued that widespread notice should be
deferred until after notice to a sample group. The court rejected this
request, noting that there were a number of policy reasons why it was
important that as many class members as possible learn of the existence of
the certified action as soon as possible. In later proceedings, it was



https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056057&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056057&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

determined that approximately 35% of the notice forms were returned as
undeliverable. The court ordered the defendant to provide the returned
envelopes to the plaintiff, and extended the opt in period to permit class
counsel to locate and notify these persons. However, the court refused to
allow class counsel to contact pacemaker clinics to audit the notice program,

finding that such an additional step was unnecessary. > The court may
order that notice be stayed until the resolution of any appeals of

certification or the outcome of pending certification applications in other

jurisdictions. 14

Privacy issues will often arise in the provision of the notice. In Logan v.

Dermatech, Intradermal Distribution Inc.,'> the B.C. Court of Appeal held
that a court cannot order a physician to disclose the name of their patients
to class counsel as part of the notice program, given doctor-patient
confidentiality concerns. The court stated: “In my view, the judge erred in
principle by elevating the purposes of the Class Proceedings Act and the
search for legal redress above the fundamental principle of confidentiality
that adheres, for the benefit of the community, to the physician-patient

relationship.” However, in Quenneville v. Robert Bosch GmbH, 16 the
plaintiffs asked for the right to use a database developed in a parallel class
action in order to give notice in this action. The court granted the order. The
court noted that there would be no breach of privacy, as the privacy statutes

recognized the primacy of a court order. In Rizzi v. Handa,'’ the court
included a unique term to address privacy concerns while ensuring that
available health information databases could be used:

8 The Certification Order will specify that it constitutes an
authorization for the Defendants to release patient
information as required by s. 41(1) of the Personal Health
Information Protection Act, 2004, SO 2004, c. 3, Sched. A. This
information will go only to the claims administrator for use as
necessary in administering the class proceeding. The
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information will not be released directly to the Plaintiff or her
counsel, although they are not prohibited from knowing the
names of the Defendants' former patients if necessary for the
administration of the class proceeding.

Parties may disagree on the scope of the distribution of the notice. In

Thibault v. St Jude Medical Inc.,"® the court declined to require that the
defendant provide evidence of compliance with an order requiring direct
notice to issue from the defendant, stating that it should be assumed that the
defendants carried out the order in good faith. In Vaughan v. New York Life

Insurance Co.,'” the court limited notice to newspapers rather than
requiring individual mailing to all class members in this certified premium
offset class action. The court noted that widespread mailing could create
confusion, given the nature of the class definition. The class was defined as
all policyholders whose policies were breached. Given that definition, and
the evidence that very few policyholders complained that their policies
were breached in the earlier premium offset class action settlements, it was
found that direct mail to all policyholders would be excessive.

In Option Consommateurs v. Banque de Montréal, the court found that there
was no requirement for the Bank of Montreal to place the notice of
certification on its website when the notice was already going to be

published in newspapers and on the class counsel's website. 2’

In Quebec, notice is required when a proposed class discontinues an appeal

from a denial of certification. 2
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Footnotes

1 See §§ 11:1 et seq.—Opting in and Opting Out.

2 Saskatchewan Act, ss. 18(1), 25(1); Ontario Act, s. 20; B.C. Act, s. 22;
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Quebec Arts. 579 and 603; Manitoba Act, s. 22; Alberta Act, s. 23; New
Brunswick Act, s. 24; Nova Scotia Act, s. 25; Federal Court Rules, R.
334.37; Mangan v. Inco Ltd. (1998), 38 O.R. (3d) 703, (Gen. Div.)
(sanctions for improper notice program); (unreported, March 23, 1998,

Ont. Ct., Gen. Div.) (costs for sanctions motion). In Mangan, class
counsel arranged for their own notice of the proposed certification and
settlement to be distributed to class members prior to the expiry of the
opt-out period. The court had approved a specific notice program that
had been the subject of negotiation between the parties. The court
found that the delivery of an unapproved notice to the class was not
allowed either prior to or following certification. The court rejected
arguments that the communication was privileged given that (1) there
was no solicitor-client relationship with the class prior to certification,
and (2) the notice was not delivered in a manner meant to ensure
confidentiality. The court imposed sanctions, including allowing the
defendant a greater ability to contest the settlement claims than was
contemplated by the terms of the settlement agreement.

There remains some scope for communication by class counsel with
class members without court approval so long as the communication
does not purport to be formal notice of certification or any other step in
the proceeding. The boundaries of such communication has yet to be
fully considered. In Bywater v. Toronto Transit Commission (1999), 43

O.R. (3d) 367, (Gen. Div.) (dismissing contempt application);
(unreported, May 21, 1999, Gen. Div.) (costs of contempt application) the
court held that a press release issued by class counsel did not purport to
provide formal notice of the certification decision and was not
improper. See § 10:5—Communication with Class Members.

See, for example, LeFrancois v. Guidant Corp., [2009] O.]. 2481 (S.C.].),
where the court addressed an unsuccessful effort by the defendant to
constrain the class definition in order to minimize the scope of
individuals who would receive notice, arguably to prevent undue
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concern by pacemaker recipients for whom no concern was raised in
the evidence.

See Fantl v. ivari, 2018 ONSC 4443.

Ontario Amended Act, s.17(6).
Ontario Amended Act, ss.17(8), 27.1(9).
Ontario Amended Act, s.27.1(11).

Saskatchewan Act, s. 22(1)(b); Ontario Act, s. 17; B.C. Act, s. 19; Quebec
Art. 579; Manitoba Act, s. 19(3); Alberta Act, s. 20; New Brunswick Act, s.
21(6)(b); Nova Scotia Act, s. 22(3); Federal Court Rules, R. 334.32(3). See
Chadha v. Bayer Inc. (1999), 45 O.R. (3d) 29 (S.C.].) (certification), leave
to appeal to Div. Ct. granted 45 O.R. (3d) 478; (1999), 43 C.P.C. (4th) 91

(Ont. S.C.]J.) (notice).

Lockyer-Kash v British Columbia (Workers' Compensation Board), 2014
BCSC 1443, para. 86; rev'd on other grounds 2015 BCCA 70.

Saskatchewan Act, s. 21(4); Newfoundland Act, s. 19(4); Ontario Act, s.
17(4); B.C. Act, s. 19(4); Manitoba Act, s. 19(4); Alberta Act, s. 20(4); New
Brunswick Act, s. 21(4); Nova Scotia Act, s. 22(4); Federal Court Rules, R.
334.32(4).

The Barreau du Québec has published a “Guide to Notices to Class
Members”, available at
https://www.barreau.qc.ca/pdf/publications/guide-notices-members-
class-actions.pdf.

Hoy v. Medtronic, Inc., 2002 BCSC 96.

Hoy v. Medtronic, Inc., [2002] B.C.]J. 2517. Similarly, see Dorval c.
Industrielle Alliance assurances et services financiers inc., 2018 QCCS

3306 where class counsel sought an order allowing them to give notice


https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045161450&pubNum=0007308&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045161450&pubNum=0007308&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045161450&pubNum=0007308&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056057&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002056057&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0332810170&pubNum=135382&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IG&docFamilyGuid=Ib4f5b8362ce911e18b05fdf15589d8e8&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA3ECBF80762063AE0540010E03EEFE0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0332810170&pubNum=135382&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IG&docFamilyGuid=Ib4f5b8362ce911e18b05fdf15589d8e8&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA3ECBF80762063AE0540010E03EEFE0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033935513&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036064193&pubNum=0006458&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033935513&pubNum=0006459&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999493317&pubNum=0005496&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IR&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999493317&pubNum=0005496&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IR&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999493947&pubNum=0005506&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999490168&pubNum=0005506&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0332810170&pubNum=135382&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IG&docFamilyGuid=Ib4f5b8362ce911e18b05fdf15589d8e8&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA3ECBDD0A6C062EE0540010E03EEFE0
https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045080634&pubNum=0007659&originatingDoc=I2bbe17f59c7f11ebb932d08e8ab2cf99&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

to a segment of the class to let them know that the expert reports
obtained suggested that they might not be eligible for certain damages.
The court declined to make the order, suggesting that this issue could be
addressed after the merits were considered.

14 Boulanger v. Johnson & Johnson Corp., [2007] O.]. 2766 (S.C.].); Ring v.
Canada (Attorney General), 2008 NLTD 168; Kirk v. Executive Flight
Centre Fuel Services Ltd., 2018 BCSC 1742.

15 Logan v. Dermatech, Intradermal Distribution Inc., 2013 BCCA 249.

16 Quenneville v. Robert Bosch GmbH, 2018 ONSC 6687.

17 Rizzi v. Handa, 2019 ONSC 1802.

18 Thibault v. St Jude Medical Inc., 2006 QCCS 2025.

19 Vaughan v. New York Life Insurance Co. (unreported, October 14, 2003,

Court File No. 500-06-000114-005, Que. S.C.).

20 Option Consommateurs v. Banque de Montréal, 2008 QCCS 6432. See
also, Toure v. Brault, 2014 QCCS 2609, where the Court held that
creating a special website was not necessary, and that posting notice to

class counsel's website was sufficient. See also Bartram v.
GlaxoSmithKline Inc., 2015 BCSC 315, 2016 BCSC 1409 (jury notice),
where the court declined to require that a pharmaceutical
manufacturer place the class notice on their website where the drug
was still being marketed.

21 Louisméus c. Compagnie d'assurance-vie Manufacturers (Financiare
Manuvie), 2018 QCCA 610.
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